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Abstract. The study of reparations and compensation for war-related damage is of utmost relevance in the context 
of modern armed conflicts, where the restoration of the rights and freedoms of victims is becoming an urgent need. 
A review of Ukraine's initiatives in this area and an analysis of the results achieved is an important contribution to un-
derstanding effective compensation mechanisms in the context of hostilities and can serve as an example for other 
countries facing similar challenges. The purpose of this paper was to provide a comprehensive study of the national 
strategy for compensation and redress for war-related damage, taking into account the need to fully restore the rights 
of individuals and legal entities. In the course of this research, the following methods were used: deductive, analysis 
of monographic studies, theoretical generalisation, abstract and logical generalisation and comparative legal analysis. 
The paper highlighted Ukraine's initiatives in the field of compensation for damage caused by Russia's aggressive war 
against Ukraine and focuses on the positive results achieved, in particular, analyses the developed legal framework and 
system of the compensation mechanism aimed at restoring certain real estate objects (including housing) and housing 
rights of the affected persons. The analysis revealed inconsistencies in the legal regulation that need to be improved, in 
particular, by expanding the scope of compensation by including some other types of property (e.g., vehicles and house-
hold items) in the list of destroyed or damaged objects of compensation. It is determined that the effectiveness of the 
system depends on an accurate definition of damage and losses. Changes are proposed to improve the compensation 
mechanism, including expanding the scope of compensation and taking into account different categories of victims. 
The author suggests that the solution to the problems of compensation for destroyed and damaged property should be 
based not only on the compensation mechanism, but also contribute to the full restoration of the rights and freedoms of 
the affected persons. The practical significance of this study lies in the fact that it not only analyses the national strategy 
of compensation and reparation for war-related damage, but also develops recommendations for improving the com-
pensation mechanism in order to fully restore the rights and freedoms of the affected persons. The experience gained by 
Ukraine can serve as a valuable example for other countries facing similar challenges in the context of armed conflicts 
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of compensation through civil lawsuits (Valendiuk, 2023). 
In addition, with the adoption of the Declaration of Hu-
man Rights and the creation of the European Court of 
Human Rights (ECHR), legal international mechanisms 
for defending human rights in disputes with the state 
have also emerged. However, it is quite obvious that most 
of the implemented mechanisms for compensation for 
war-related damage can be used after the war against 
the defeated state. In view of this, it is urgent to establish 
both national and international mechanisms of repa-
ration to ensure the restoration of the rights (including 
property rights) of those affected by Russia’s aggressive 
war against Ukraine. The study of the issue of repara-
tion and compensation for damage caused by the war is 
complex not only in terms of theory, but also in terms of 
law enforcement practice (as evidenced by the numerous 
changes to the legal mechanism of compensation estab-
lished by law in such a short period of time since its adop-
tion). Nevertheless, there are some developments aimed 
at finding and developing an effective legal mechanism 
for redress and compensation. Thus, the authors L. Mof-
fett  (2022а), O.  Kuznietsov  (2023), L.  Mamchur & M.  Tul-
chevska  (2021) focused their research on analysing the 
mechanisms of compensation for war-related damage in 
Ukraine, taking into account the experience of compen-
sation in existing military conflicts and tried to adapt it 
to Ukrainian realities. In particular, the authors examine 
the mechanism of compensation for damage and suggest 
ways to adapt it to the realities of Ukraine. The authors 
consider the possibility of protecting violated rights as a 
result of hostilities in court, and outline the advantages 
and disadvantages of the judicial form of protection of vi-
olated rights in times of war.

A. Serbina (2023) analysed the mechanisms of com-
pensation for damage caused by the armed aggression of 
the Russian Federation in view of existing legislative initi-
atives in Ukraine. E.T. Jensen (2005) and E.V. Koppe (2012) 
conducted a study of the impact of armed conflicts on the 
environment, which is also important for Ukraine given 
the significant damage to the environment and the need 
to ensure its restoration. A.  Anisimova  (2020), N.  Fila-
tova-Bilous  (2022) and M.  Batenchuk  (2023) examined 
the peculiarities of compensation for damage caused by 
the destruction and damage to housing, as well as oth-
er numerous violations of housing rights in connection 
with Russia’s military aggression. In particular, the au-
thors analysed the peculiarities of compensation for lost 
housing, considered different approaches to analysing 
the compensation mechanism based on the character-
istics of different types of housing.

The issues of studying the national strategy of com-
pensation and redress for the damage caused by the war 

INTRODUCTION
The issue of studying the compensation for war-related 
damage is closely intertwined with the recognition of 
full sovereignty of states. Despite the fact that the exist-
ing wars and peace treaties created the basis for mod-
ern international relations, they did not have a proper 
legal mechanism for restoring the situation of victims. 
Even the adoption of the Hague and Geneva Conven-
tions, which established the rules of warfare to minimise 
harm to civilians and provided for the legal basis for their 
protection, did not resolve the issue of establishing the 
obligation to compensate for the damage caused by war. 
Therefore, the protection of the rights and restoration of 
property losses of affected persons becomes a matter of 
paramount importance in the context of hostilities. The 
need to develop effective mechanisms for compensation 
is becoming more urgent as armed conflicts spread, and 
civilians become the main victims. 

Establishing legal and international instruments 
for war-related reparations is an important step in en-
suring justice and a humane approach to victims. The 
absence of an effective mechanism for reparations may 
lead to further violations of the rights and deterioration 
of the situation of victims. Therefore, the initiatives of 
individual countries, including Ukraine, on the issue of 
reparation and compensation for war-related damage 
are important for setting an example of effective repa-
ration and recognition of the rights of victims in inter-
national practice. In the context of Russia’s current war 
against Ukraine, the issue of reparations is becoming 
relevant not only at the national level, but also in the 
context of international law and interstate relations, as 
the experience gained and mechanisms developed can 
serve as an example for other countries facing similar 
challenges, contributing to the creation of more effec-
tive and fair reparations systems.

Nevertheless, the rule on the obligation of the de-
feated to pay reparations in favour of the victorious state 
remained a well-established rule in the matter of rep-
arations. However, this method of making reparations 
after an international military conflict was based solely 
on the parties’ own discretion, when in the process of 
concluding agreements the parties tried to look for oth-
er ways than solely satisfying the desire to receive full 
compensation for the damage caused by the war (Mof-
fett, 2022b). As the experience of Germany’s reparations 
payments to former Soviet citizens imprisoned in con-
centration camps and taken for forced labour shows, the 
decision to grant reparations was made by the German 
authorities themselves.

In fact, the issue of liability for damages has only de-
veloped since most countries have introduced criminal 
liability for war crimes and implemented a mechanism 
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as a complex problem that concerns both redress and 
compensation for the damage caused and full restora-
tion of the rights of individuals and legal entities remain 
insufficiently developed. The purpose of this paper was 
to provide an in-depth analysis of the national strategy 
for compensation for damage caused by the war and to 
study the effectiveness of the judicial form of protection 
of the violated rights of victims of the conflict, taking into 
account the need for full restoration of the rights of indi-
viduals and legal entities.

MATERIALS AND METHODS
When considering the factual material of the study of 
compensation and reparation for damage caused by 
Russia’s war against Ukraine, it should be noted that this 
concept includes various aspects. First of all, the factual 
material includes the results of the analysis of national 
legal norms and international agreements on compen-
sation for war-related damage. The factual material also 
includes data on the experience of other countries in 
dealing with similar issues, which can provide impor-
tant conclusions for Ukraine in developing its own na-
tional compensation and reparation mechanism. It also 
includes information on initiatives and programmes 
developed by the Government of Ukraine to compen-
sate and reimburse victims. The factual material also 
includes data obtained from the analysis of scientific 
research and expert assessments on the effectiveness 
of various approaches to addressing this issue. It also in-
cludes information on the losses and damages suffered 
by Ukraine as a result of the hostilities, such as human 
losses, destruction of infrastructure, destruction of resi-
dential properties and other material damage.

The methodology of this study was based on both 
general scientific and special legal methods of scientific 
knowledge. The deductive method was used in writing 
this article. In exploring the outlined scientific issues, 
the author presents the views of various scholars who 
have studied the issue of compensation and redress 
for damage caused by war, and on the basis of this, the 
author substantiates the most rational approach to the 
formation of a national strategy for compensation and 
redress for damage. In particular, the author exam-
ines the procedures for redress and compensation for 
war-related damage in the course of judicial proceed-
ings (national judicial mechanism and international, in 
particular, the ECHR) and through the use of the admin-
istrative and legal mechanism of compensation. This 
made it possible to identify the positive and negative as-
pects of each of the analysed mechanisms and to develop 
proposals for their improvement and enhancement of 
their effectiveness in the context of the war in Ukraine. 
This method is informed by the scientific works of such 

scholars as: M.  Tulchevska  (2021), L.  Moffett  (2022b), 
O. Kuznietsov (2023), & L. Mamchur.

The method of analysing monographic studies made 
it possible to identify the range of problematic issues 
related to improving the mechanism of compensation 
for damage to and destruction of real property, which is 
currently implemented in Ukraine based on the study 
of theoretical developments of scholars and practicing 
lawyers. Using the method of theoretical generalisation, 
the author examines the elements of the legal regulation 
mechanism for the procedure for compensation and re-
imbursement of damage caused by the war in Ukraine. 
The author also used the method of abstract and logical 
generalisation to identify the definitions of “compensa-
tion” and “reparation”, and to formulate the elements of 
the concept of “damage”.

The article used the method of comparative legal 
analysis to substantiate the effectiveness of the national 
compensation mechanism and emphasize the expedi-
ency of improving its individual elements. In particular, 
based on the study of the views of scholars on the forma-
tion of subjects of the right to compensation, it is proposed 
to expand this list to include tenants of the State housing 
stock. This method is based on the following scientific 
works A. Anisimova (2020), N. Filatova-Bilous (2022) and 
M.  Batenchuk  (2023). Using the method of generalisa-
tion, the author argues that the approach to compensa-
tion and redress for war-related damage established by 
current legislation and developed within the framework 
of the national reparations strategy requires improve-
ment of its individual elements in order to better ensure 
protection of the violated rights of individuals and legal 
entities with a focus on their fullest possible restoration.

RESULTS AND DISCUSSION
Peculiarities of forming a national strategy for repara-
tion and compensation for damage caused by the war. 
Despite the fact that wars in their various manifesta-
tions and scales have continued throughout human his-
tory, international law has not developed a historically 
effective mechanism for compensation for war-related 
damage. Numerous human rights violations, destruc-
tion and damage to property of individuals and legal 
entities, significant damage to the state and the environ-
ment require effective mechanisms to address the issue 
of redress and compensation for victims (Walker, 2014). 
In this sense, the development of an effective compensa-
tion procedure is the responsibility not only of Ukraine, 
but also of the entire international community, since 
without proper legal regulation, there will be no resto-
ration of the violated rights of the victims. Law enforce-
ment practitioners and scholars have different opinions 
on the development of a reparations strategy, but most 
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proposals focus on the fact that war victims should be 
actively involved in the development, implementation 
and monitoring of the reparations mechanism. There-
fore, it is obvious that any mechanism, strategy, or plan 
for compensation for damages caused during the war 
in Ukraine, despite the involvement of the international 
community in their development, must first and fore-
most be implemented at the local level.

According to L. Moffett  (2022a), there are various 
options for implementing and enforcing approaches to 
compensation for damages, which should take into ac-
count the real state of affairs and challenges facing the 
justice system in Ukraine, given the significant scale of 
damages. In particular, the author proposes four dif-
ferent approaches to the formation of a mechanism for 
compensation: 1) a special United Nations (UN) commis-
sion to consider claims from individuals and legal enti-
ties for compensation for damage caused as a result of 
the war in Ukraine; 2) a strategy of internal reparation, 
which would include the development of a national 
programme of compensation for victims, including the 
creation of an appropriate legal framework, an adminis-
trative body with a register of losses and an interagency 
coordination body; 3) a Ukrainian-Russian arbitration 
commission established by agreement of both parties 
on the basis of a bilateral agreement to settle disputes; 
4) a hybrid mechanism created jointly by Ukraine and in-
ternational partners to implement reparations through 
the implementation of an independent investigation 
mechanism, the creation of a register of damages and a 
trust fund for Ukraine. Critically assessing the opinion 
of L. Moffett, it should be noted that while his proposals 
have potential, they may also face certain practical limi-
tations in practice. For example, the establishment of a 
special UN commission to review claims could delay the 
reparations process and require significant resources, 
especially in times of war. In addition, the question of 
Russia’s participation in arbitration commissions or hy-
brid mechanisms may be difficult given the controversial 
nature of international relations and the political con-
text. It is worth considering that the effectiveness of the 
proposed approaches may depend on the political will of 
the parties and their ability to cooperate, which can be 

1 Convention “On the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field”. (1955, January). Retrieved 
from https://zakon.rada.gov.ua/laws/show/995_151#Text. 
2 Convention “On the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea”. (1955, 
January). Retrieved from https://zakon.rada.gov.ua/laws/show/995_152#Text. 
3  Convention “On Relative to the Treatment of Prisoners of War”. (1955, January). Retrieved from https://zakon.rada.gov.ua/laws/
show/995_153#Text.  
4 Convention “On Relative to the Protection of Civilian Persons in Time of War”. (1955, January). Retrieved from https://zakon.rada.gov.
ua/laws/show/995_154#Text.  
5  Protocol Additional to the Geneva Conventions of 12 August 1949 "On Protection of Victims of International Armed Conflicts 
(Protocol I)”. (1977, July). Retrieved from https://zakon.rada.gov.ua/laws/show/995_199#Text. 

unpredictable in military conflicts. It seems that the idea 
of developing internal reparations is the most logical, 
but it requires significant material resources, which are 
not enough in the context of the war in Ukraine.

The issue of compensation and reparations for the 
damage caused by the war is also complicated by the fact 
that the justification of reparations by a violation of the 
UN Charter and aggression concerns the victim of such 
a violation: it is only the affected state or all individuals 
and legal entities affected by the war. As noted by F. Ros-
enfeld  (2012), International law does not provide for a 
personalised right to compensation for violations of jus 
ad bellum, as the state is the primary victim of viola-
tions of sovereignty and territorial integrity. There is no 
precedent in court practice that would give grounds to 
recognise an individual as an injured party and create a 
legal basis for recognising their right to claim damages 
for aggression (Darcy, 2021). However, this position may 
be questionable, as the crime of aggression is included in 
the competence of the International Criminal Court (ICC). 
This leads to individualisation of criminal liability for vio-
lation of the territorial integrity of another state. In turn, 
the existence of a court conviction would enable victims 
to obtain the right to compensation for damages. How-
ever, this scenario is complicated and obviously unlikely.

Authors of this artice agree with the opinion of P. Gae-
ta (2011) unclear understanding of the issue of identifica-
tion of the perpetrator (according to the Geneva Conven-
tions and Additional Protocol I, states are responsible 
for unlawful violations, not for individual soldiers who 
are subject to identification)1,2,3,4,5, blurring the approach 
to individualising the right to reparations for violations 
of International Humanitarian Law  (IHL) Experience 
shows that most war compensation programmes focus 
on the harm suffered by victims of hostilities rather than 
on establishing the legal aspects of the details of such 
violations, reflecting the discrepancy between interna-
tional law and the law enforcement practices of individ-
ual states (Ferstman,  2018). Nevertheless, certain legal 
uncertainties at the level of international law do not ex-
clude (but rather ensure) the possibility for war victims 
to seek protection of their rights even despite the legality 
of the harm from the point of view of IHL (Muleefu, 2014).

https://zakon.rada.gov.ua/laws/show/995_151#Text
https://zakon.rada.gov.ua/laws/show/995_153#Text
https://zakon.rada.gov.ua/laws/show/995_153#Text
https://zakon.rada.gov.ua/laws/show/995_154#Text
https://zakon.rada.gov.ua/laws/show/995_154#Text
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Nevertheless, based on paragraph 153 of the Adviso-
ry Opinion of the International Court of Justice  (ICJ) on 
the Legal Consequences of the Construction of a Wall in 
the Occupied Palestinian Territory, even if restitution is 
not possible, the state is ‘under an obligation to compen-
sate for the damage caused’, which ‘reflects the damage 
suffered by individuals and communities’1. The actual 
absence of a foreseen right to reparations for war victims 
and IHL norms has led to a model of reparations that in-
volves recourse to national mechanisms of reparations. 
Therefore, a national programme of compensation for 
war-related damage, with international cooperation in 
recording and assessing evidence, and confiscation of 
Russia’s assets to finance such a programme, remains 
the most realistic scenario, especially given the ongo-
ing hostilities. Obviously, this is the option that Ukraine 
has chosen to speed up the process of compensation for 
war-related damage.

When analysing the existing legal framework, you 
should first of all pay attention to Law of Ukraine No. 2923-
IX2, which actually laid down the legal and organisational 
basis for compensation for damaged and destroyed real 
estate of individuals. This Law refers, in particular, to cer-
tain categories of real estate. However, the consequenc-
es of the war are quite different and differ in form and 
manner of manifestation and scale, which clearly has 
an impact on the formation of the legal framework as a 
basis for compensation. Therefore, the Cabinet of Minis-
ters of Ukraine by Resolution No. 326 of 20 March 20223 
year approved the procedure for determining the dam-
age and losses caused to Ukraine by Russia’s aggres-
sion, according to which the damage is determined in 
the following areas: 1)  human losses (death or injury of 
civilians); 2) economic losses resulting from a decrease 
in the population and economic indicators of the coun-
try; 3) losses of human and material potential caused by 
hostilities, which illustrate the losses and costs that are 
a direct result of hostilities, etc. The most obvious loss-
es include human losses and damage to human health, 
damage or destruction of property of various forms of 
ownership, damage to the environment and the envi-
ronment, etc. (Jensen, 2005; Koppe, 2012, Serbina, 2023).

1  Jurisdiction of the Court of Justice No. 131 “On Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory”. (2004, July). Retrieved from https://unispal.un.org/pdfs/B59ECB7F4C73BDBC85256EEB004F6D20.pdf.
2 Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of 
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register 
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian 
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.
3 Resolution of the Cabinet of Ministers of Ukraine No. 326 “On the Procedure for Determining Damage and Losses Caused to Ukraine 
as a Result of the Armed Aggression of the Russian Federation”.  (2022, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/326-2022-%D0%BF#Text.  
4 Convention “On the Protection of Human Rights and Fundamental Freedoms”. (1997, September). Retrieved from https://zakon.rada.
gov.ua/laws/show/995_004#Text. 

Russia is violating a number of rights guaranteed by 
international law, including the right to life, the right to 
property, the right to a court of law, the right to education, 
the right to free choice of residence, the right to housing, 
the right to a safe environment and many other rights, 
the exercise of which has become virtually impossible or 
complicated as a result of armed aggression. In this con-
text, we should agree with the opinion of B. Dickson (2012) 
that it is advisable to formulate a solution to the pro- 
blem of compensation as a reparations programme, and 
not solely as a compensation commission, as the neg-
ative effects of war on individuals and society in all its 
manifestations cannot be eliminated by compensation 
alone, as it would look more like a payoff than a guaran-
tee of non-recurrence of such violations. Therefore, it is 
clear that reparations must go beyond mere compensa-
tion and reflect the serious and lasting harm suffered by 
victims due to numerous violations of human rights and 
IHL (Sandoval, 2018). This suggests that building a com-
prehensive approach to the development of a legal frame-
work for reparations should be based not only on the idea 
of compensation for damages, but also on the idea of 
creating a framework for alleviating the suffering of vic-
tims and affirming their dignity. Effective mechanisms 
should be developed not only at the national but also at 
the international level to create a public consciousness 
intolerant of war in order to prevent the possibility of re-
currence of such human rights violations in the future.

It is worth noting that under martial law, Ukraine is 
trying to fulfil its international obligations enshrined in 
the norms of the conventions to which Ukraine is a par-
ty and to create effective procedures and mechanisms 
for the protection and restoration of violated rights. In 
particular, such obligations arise from the Preamble to 
the Convention for the Protection of Human Rights and 
Fundamental Freedoms, which states that the contrac-
tin g parties are obliged to guarantee respect for human 
rights by fulfilling positive and negative obligations4. 
When examining this provision, the Grand Chamber of 
the Supreme Court identified the following state obliga-
tions under Article 2 of the European Convention: a neg-
ative duty, a substantive positive duty and a procedural 
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positive duty1. In a general sense, a (substantive) pos-
itive obligation implies the obligation of the state to es-
tablish legislative provisions that would protect human 
rights and provide for legal liability for their violation in 
connection with criminal acts of third parties (Dakhova 
& Kovtun, 2023). In addition, based on the provisions of 
Article 13 of the Convention, everyone whose rights and 
freedoms have been violated has the right to an effec-
tive remedy by a national authority, even if the violation 
was committed by persons acting in their official capac-
ity2. Such protection measures should be as effective as 
possible, which is also confirmed by legal conclusions 
contained in national court practice. In other words, the 
procedural positive obligation implies the state’s obliga-
tion to ensure an objective investigation of human rights 
violations by an independent body. The purpose of this 
obligation is to identify and bring to justice those respon-
sible for human rights violations3. Moreover, such obli-
gations arise from national court practice4,5. As practice 
shows, the most effective mechanism for compensation 
is usually to go to court (Mamchur & Tulchevska,  2021). 
In this context, it is worth paying attention to the con-
clusion of the Supreme Court (SC) set out in its ruling of 
14  April  2022 in case No.  308/9708/19, which states that 
“the court of Ukraine has the right to ignore Russia’s im-
munity and consider cases on compensation for damage 
caused to an individual as a result of Russia’s armed ag-
gression in a lawsuit filed against this particular foreign 
person”6. Justifying the positivity of this decision, even 
though it is somewhat revolutionary and controversial, 
B. Karnaukh (2022) draws attention to the fact that, based 
on the analysis of the ECHR case law, the purpose of the 
principle of judicial immunity of the state is to preserve 
“polite and good neighbourly relations” between coun-
tries. However, during an ongoing armed conflict initi-
ated by the aggressor, it is only fair to provide for excep-
tions to the principle of judicial immunity to encourage 
the aggressor state to stop violating rights and conclude 

1 Resolution of the Grand Chamber of the Supreme Court No. 635/6172/17 "On Сompensation for Damage Caused by the Death of 
an Individual". (2022, May). Retrieved from https://verdictum.ligazakon.net/document/104728593?utm_source=jurliga.ligazakon.
ua&utm_medium=news&utm_content=jl03.  
2 Convention “On the Protection of Human Rights and Fundamental Freedoms”. (1997, September). Retrieved from https://zakon.rada.
gov.ua/laws/show/995_004#Text.
3 Judgment of the European Court of Human Right No. 158/1996/777/978 "On Case of Kaya v. Turkey". (1998, February). Retrieved from 
https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-58138&%20filename=001-58138.pdf.   
4  Resolution of the Grand Chamber of the Supreme Court No. 265/6582/16-ts "On  Compensation for Property Damage". 
(2019, September). Retrieved from https://zakononline.com.ua/court-decisions/show/86310215.
5 Resolution of the Supreme Court No. 242/68/19 "On Compensation for Material and non-Pecuniary Damage".  (2021, September). 
Retrieved from https://zakononline.com.ua/court-decisions/show/95767645.
6  Resolution of the Supreme Court No. 308/9708/19 "On Compensation for Non-Pecuniary Damage Caused by Russia's Armed 
Aggression Against Ukraine". (2022, April). Retrieved from https://reyestr.court.gov.ua/Review/104086064.
7 United Nations Convention “On Jurisdictional Immunities of States and Their Property”. (2004, December). Retrieved from https://ips.
ligazakon.net/document/MU04277.  
8  Resolution of the Supreme Court No. 308/9708/19 "On Compensation for Non-Pecuniary Damage Caused by Russia's Armed 
Aggression Against Ukraine". (2022, April). Retrieved from https://reyestr.court.gov.ua/Review/104086064.

agreements with the state subject to armed aggression 
on the payment of compensation and reparations. With-
out questioning the importance of this legal position of 
the Supreme Court of Ukraine, it is worth emphasising 
that in order to ensure that the issue of limiting the juris-
dictional immunity of a foreign country that carries out 
aggression against another country is properly resolved 
in the legal field, the Verkhovna Rada of Ukraine should 
adopt a relevant law. This will help to protect the rights of 
individuals and legal entities in disputes with the aggres-
sor country at the proper legal level.

Interestingly, the United Nations Convention on 
Jurisdictional Immunities of States and Their Property 
of 2004 contains a separate provision that allows ig-
noring the immunity of another country, which gives 
grounds to assert a certain freedom in the matter of fil-
ing a claim. However, given the content of Article 18 of 
the said UN Convention, enforcement of a court deci-
sion may be possible only with the prior consent of such 
country7. Taking into account the legal positions of the 
Supreme Court, Ukrainian courts accept cases of indi-
viduals’ claims for damages against Russia, and there 
is even a relevant court practice8. The register of court 
decisions contains many decisions in favour of victims, 
and the number of positive court decisions in such cas-
es is increasing. However, there are difficulties with the 
enforcement of such decisions.

In general, there are several promising ways to en-
force Ukrainian court decisions to recover compensation 
from Russia: activation of the procedure for recognition 
and enforcement of a Ukrainian court decision in a for-
eign country where the property of the aggressor coun-
try or individuals and legal entities supporting military 
aggression is present; general domestic enforcement 
procedures can be used to enforce court decisions in 
Ukraine, which are carried out within the framework of a 
joint enforcement proceeding coordinated by the Minis-
try of Justice (Pohribnyi, 2023). Nevertheless, there is no 

https://ips.ligazakon.net/document/MU04277
https://ips.ligazakon.net/document/MU04277


Reparations and compensation for damage...

Law, Policy, Security, 2024, Vol. 2, No. 110

effective mechanism for the enforcement of a Ukraini-
an court decision on compensation by Russia, so at this 
stage, a court or arbitral award will rather certify the fact, 
amount of damage, circumstances of the damage, and the 
link between the armed aggression and the occurrence of 
damage than guarantee the payment of compensation.

Individuals and legal entities that have suffered 
losses as a result of military aggression have the oppor-
tunity to apply to the ECHR. However, on 15 March 2022, 
the Russian Federation withdrew from the Council of 
Europe1, therefore, the applicants could file applica-
tions for offences committed by Russia until 16  Sep-
tember  2022 inclusive. In addition, the ECHR judg-
ment cannot be enforced, which gives rise to doubts 
as to the voluntariness of Russia’s compliance with the 
compensation award. Nevertheless, there are sever-
al aspects of the importance of obtaining a judgment 
of the ECHR: it should be regarded as proper proof of 
fixing the amount of damages, which will not require 
re-proving; the implementation of such judgments will 
obviously become a condition for Russia’s reintegra-
tion into the international community; the possibility of 
Ukraine paying compensation on the basis of the ECHR 
judgments (Kuznietsov,  2023). Therefore, ECHR judg-
ments, along with decisions of national courts and ar-
bitration tribunals, are also an important element of the 
mechanism of compensation for war-related damage.

It should be acknowledged that in the context of the 
war in Ukraine, international courts and tribunals also 
have limited competence and do not offer an effective 
enforcement mechanism. Therefore, the introduction 
of an effective national mechanism for the implemen-
tation of the right to compensation for war-related 
damage is the best idea. The relevance of developing 
an effective legal framework for compensation is also 
related to the fact that Article  92, paragraph  22 of the 
Constitution of Ukraine expressly provides that the ba-
sis of civil liability is determined exclusively by the laws 
of Ukraine2. Such an approach to the legal regulation of 
relations related to compensation for damage caused 
by war actually makes it impossible to apply analo-
gy and provides for the possibility of legal regulation 
exclusively at the level of law. That is, it is the law that 
should provide for the grounds, procedure and subjects 
of responsibility for human rights violations by armed 
aggression. Analogy of law and analogy of law are not 
allowed in this type of legal relationship, based on the 
provisions of the Constitution of Ukraine. This position 
additionally justifies the need to adopt special legislation 

1 Resolution of the Committee of Ministers No. CM/Res (2022)2 “On the Cessation of the Membership of the Russian Federation to the 
Council of Europe”. (2022, March). Retrieved from https://rm.coe.int/0900001680a5da51.
2 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

that would guarantee the right to social protection and 
take into account the peculiarities of compensation for 
damages as a result of armed conflict (Anisimova, 2020). 
On this basis, it is the domestic (national) reparations 
programme through the implementation of an admin-
istrative (non-judicial) compensation mechanism that 
can best meet the needs of war victims for reparations.

As a result of the analysis, it should be noted that the 
development of a national strategy for compensation for 
damage caused by Russia’s war against Ukraine is based 
on several key ideas: the formation of an appropriate 
legal framework (development of legislation to define 
legal mechanisms for compensation for damage that 
would take into account international norms and stand-
ards and create the basis for making claims and filing 
lawsuits in international courts); legal and economic as-
sessment of losses, including maintaining the Register 
of Losses (recording the losses incurred, assessing the 
amount of economic damage); close international coop-
eration (interaction with international partners to joint-
ly address compensation issues (for example, engaging 
international experts to objectively assess the economic 
and social consequences of war) and creating support to 
address the consequences of military aggression); social 
rehabilitation (creation of programmes and mechanisms 
to compensate for the loss of property, health and other 
social losses, ensuring access to adequate medical, psy-
chological and social services for victims); ensuring the 
right to judicial protection (ensuring legal protection of 
individuals and legal entities and support for their rights 
in international courts, introduction of effective judicial 
procedures for consideration of cases for compensation).
Analysis of the mechanism of compensation for dam-
age caused by the war in Ukraine. First of all, it is im-
portant to emphasise the importance of distinguishing 
between such legal procedures as compensation and 
reimbursement, especially given the administrative 
procedure for compensation for damage caused by Rus-
sian aggression established by the current legislation. 
Compensation for damage involves the recovery of an 
amount of compensation from the guilty party that will 
allow the injured person to fully compensate for the 
losses incurred and/or restore the original situation that 
existed before the violation. In other words, in this case, 
the damage is compensated in full, taking into account 
actual losses and lost income. As a rule, property dam-
age is compensated in civil proceedings by filing a law-
suit against the guilty party (which in the case of military 
aggression is extremely difficult or even impossible to 

https://rm.coe.int/0900001680a5da51
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identify). Compensation for property damage can also 
be made in criminal proceedings, when, during criminal 
proceedings, before the trial begins, the victim may file 
a civil claim, and the court, when rendering a guilty ver-
dict, satisfies the civil claim in full or in part or dismisses 
it. However, as discussed above in this article, such a pro-
cedure for compensation for property damage is not an 
effective way of protection and does not contribute to the 
proper restoration of the victim’s rights.

In turn, compensation is one of the types of state 
social assistance, which provides for the obligation of 
the state to pay a certain category of affected persons at 
its own expense in the amount and on the terms deter-
mined by the state itself, taking into account the current 
situation. Given the content of these categories, compen-
sation for damage would guarantee the most complete 
restoration of the violated rights of individuals and legal 
entities, but the absence of special laws in the current 
legislation regulating the procedure for compensation 
for damage caused by hostilities is one of the important 
reasons for the introduction of a compensation mecha-
nism to restore the rights of persons affected by war.

Adoption Law of Ukraine No. 2923-IX1 actually gave 
impetus to the formation of a national mechanism for 
compensation for damaged and destroyed real estate 
as a result of Russia’s armed aggression. Given the dy-
namism of the conditions for the implementation of the 
law and the complex nature of legal relations, this law is 
constantly undergoing systemic changes aimed at im-
proving the mechanism of legal regulation of the issue 
of compensation for damage. Analysing the legal mech-
anism of compensation for damaged and destroyed real 
estate, the proposed Law of Ukraine No. 2923-IX2, atten-
tion should be paid to the following fundamental provi-
sions. The study of the law gives grounds for the forma-
tion of a scheme of the compensation mechanism in the 
following form: subjects of the right to compensation, 
objects of compensation, location of the damaged prop-
erty, condition of the property (damaged or destroyed), 
creation of a commission to assess the cost of compen-
sation, terms of compensation, method of compensa-
tion, search for sources of funding, etc. 

First of all, it should be noted that the entities that, 
according to the Law of Ukraine No. 2923-IX3 entitled to 
compensation are: individuals (citizens of Ukraine) who 
own property and their heirs; construction customers 

1 Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of 
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register 
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian 
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.
2 Ibidem, 2023. 
3 Ibidem, 2023. 
4 Ibidem, 2023. 

and their heirs; owners of property rights to residential 
properties under construction, future residential prop-
erties or persons who have paid a share of the price of 
such property; persons who have invested in the con-
struction of housing and their heirs; members of housing 
cooperatives who have purchased an apartment or oth-
er residential premises in a building but have not regis-
tered their ownership. Certain categories of legal entities 
may also receive compensation, including the following: 
Associations of co-owners of apartment buildings (con-
dominiums); managers of apartment buildings; housing 
cooperatives; persons authorised by co-owners of apart-
ment buildings. Interestingly, the subjects of the right to 
compensation do not include individuals who are legally 
residing in Ukraine but are not its citizens (including for-
eigners and stateless persons). There is no provision for 
compensation for legal entities that own housing infra-
structure and have acquired the right to such property 
(and therefore the right to compensation for its loss or 
damage) as a result of fulfilling their loan obligations.

Authors agree with the opinion of N.  Filatova-Bil-
ous  (2022), that such an approach to determining the 
range of subjects to apply for compensation for damage 
caused by violations of housing rights does not contrib-
ute to the protection of the housing rights of all affected 
persons. For example, persons who lived in residential 
premises under a social rental agreement and whose 
housing was destroyed or damaged should also have the 
right to restore their property rights. The same opinion 
is shared by М.  Batenchuk  (2023), which indicates the 
shortcomings of this legislative approach, especially 
given that the tenants of residential premises and apart-
ments in the state housing stock are often families with 
children, including families of military personnel of the 
Armed Forces of Ukraine. As can be seen, the law relates 
to the property of individuals, while the multibillion-dol-
lar losses of legal entities have been left without a proper 
legislatively regulated compensation procedure. There-
fore, to a certain extent, the operation of the established 
State Register of Damaged and Destroyed Property sug-
gests that its function is perceived as mostly statistical, 
rather than actually fully compensatory.

In accordance with the provisions of the Law of 
Ukraine No. 2923-IX4 “compensation shall be provided for 
damaged and destroyed housing infrastructure objects 
from 24  February  2022, among which the exhaustive 
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list of objects includes apartments, other residen-
tial premises in a building, manor houses, garden and 
country houses, as well as construction objects (man-
or houses, garden and country houses), components 
of construction objects (apartments, other residential 
premises in a building), which, after commissioning, are 
independent real estate objects” (Analysis of the com-
pensation mechanism..., 2023)). Damaged housing in-
frastructure may be considered to be that which has suf-
fered damage that can be repaired. Destroyed housing 
infrastructure objects are those that have become un-
inhabitable and cannot be restored (Anisimova,  2020). 
An analysis of the law also suggests that it contains pro-
visions that relate to compensation only for destroyed 
real estate, while various types of movable property are 
left out. In fact, the compensation rules do not apply to 
non-residential property, vehicles and household items. 
In addition, international law provides for an obligation 
to compensate only direct losses based on the status quo 
ante principle, which provides for the restoration of the 
injured person’s position before the offence through the 
implementation of a compensation mechanism (the 
limited nature of the compensation mechanism is due to 
the fact that the compensation payment will not restore 
the subject’s position to the state before the offence) 
(Moiseev & Uralova, 2022).

Based on the content Law of Ukraine No.  2923-IX1, 
Another condition for compensation is the location of the 
damaged or destroyed property. The provisions of this 
law do not apply to real estate that was located within the 
temporarily occupied territory until 24  February  2022, 
the legal regime of which is determined in accordance 
with the provisions of Law of Ukraine No.  1207-VII2 (for 
the Autonomous Republic of Crimea and the city of Sev-
astopol) and Law of Ukraine No.  2268-VII3 (for Donetsk 
and Luhansk regions). Therefore, compensation is pro-
vided if the damaged or destroyed housing was not locat-
ed within the temporarily occupied territory of Ukraine 
on the date of the full-scale invasion.

It should be noted that an effective mechanism for 
compensation for damages caused by the war in Ukraine 

1 Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of 
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register 
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian 
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.
2 Law of Ukraine No. 1207-VII “On Ensuring the Rights and Freedoms of Citizens and the Legal Regime in the Temporarily Occupied 
Territory of Ukraine”. (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/show/1207-18#Text.
3 Law of Ukraine No. 2268-VII “On the Peculiarities of State Policy to Ensure State Sovereignty of Ukraine in the Temporarily Occupied 
Territories of Donetsk and Luhansk Regions”. (2018, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2268-19#Text.
4 Law of Ukraine No. 638-IV “On the Fight Against Terrorism”. (2003, March). Retrieved from https://zakon.rada.gov.ua/laws/show/638-
15#Text.
5 Ibidem, 2003.
6  Resolution of the Great Chamber of the Supreme Court No. 265/6582/16-ts "On Compensation for Property Damage". (2019, 
September). Retrieved from https://zakononline.com.ua/court-decisions/show/86310215. 

has not been developed since 2014. A report by the  
Norwegian Refugee Council (NRC) states that as of 2018, 
Ukrainian legislation provides for various legal remedies 
to protect violated property rights, covering both civ-
il and criminal law aspects. However, no special proce-
dure for compensation for damages has been developed 
so far. Ukrainian law provides for a sequence of actions, 
including filing a criminal complaint with law enforce-
ment agencies, filing a complaint with the heads of state 
bodies or higher authorities against unlawful actions 
or omissions, and filing civil actions in court to recover 
damages. This approach, while providing a possibility of 
protection, is not always optimal in cases where quick 
and effective measures to compensate for property 
losses are required (Report of the Norwegian Refugee 
Council, 2018). One of the few legislative provisions that 
could regulate these legal relations, taking into account 
the damage caused during the Anti-Terrorist Operation 
(ATO), is Article  19 Law of Ukraine No.  638-IV4. This ar-
ticle provides for compensation for damage caused by a 
terrorist act from the state budget in accordance with the 
law, followed by a claim for compensation from the state 
to the offender5. However, the absence of a legally pro-
vided mechanism for compensation for damage caused 
by a terrorist act has actually prevented the provisions of 
this law from being applied at the proper level.

Nevertheless, even the absence in the legislation of 
Ukraine of relevant provisions on compensation to the 
owner of damage caused to his non-residential property 
by a terrorist act does not prevent a person who believes 
that a certain positive obligation was not fulfilled by the 
state in relation to his ownership of such property, from 
demanding compensation from the state for this failure 
to fulfil the positive obligation6.

The specifics of choosing the method of compensa-
tion will be influenced by whether the property or facility 
is damaged or destroyed. For example, for damaged real 
estate, compensation is provided in the form of: repair 
work, development of construction project documen-
tation, its examination, construction work; provision of 
construction materials for such work. Real estate that 
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has been destroyed will be compensated by providing 
cash or by financing the purchase of a housing certif-
icate. Law of Ukraine No.  2923-IX1 clearly defines the 
conditions for granting each type of compensation. For 
example: the funds are provided to finance the construc-
tion of a house of the appropriate type (manor, garden, 
dacha); the funds are transferred to a bank account with 
a special regime of use; the intended use is to finance 
construction. The law prohibits foreclosure and seizure 
of such property. Despite this, the law also does not set a 
time limit for their use, so it is not entirely clear what the 
timeframe for the realisation of these funds and possible 
verification of their intended use is.

As for the housing certificate, it is an instrument that 
allows persons to purchase a residential property, such 
as an apartment, a manor house, a garden or a country 
house, including financing their construction. This cer-
tificate can be in electronic format, which is sent via the 
Diia portal or to an electronic mailbox, or in paper form, 
which is delivered to a postal address if the application 
was submitted in paper form or there is no electronic 
communication. It can be used by contacting a legal en-
tity clearly defined by the Government, which is author-
ised to implement it. Unlike the use of cash, the law sets 
a time limit for its use of 5 years from the date of issue, 
and the real estate acquired under the certificate cannot 
be alienated within five years. Interestingly, the certifi-
cate can only be used by its owner or his or her heir. This 
decision also partially influenced the amendments to 
the legislation on property inheritance, especially with 
regard to the inheritance of minors (children of the tes-
tator), who are now able to inherit regardless of their 
place of residence (stay), the last place of residence of the 
testator, the location of immovable property or the main 
part of movable property (Barankevych,  2023). Thus, to 
use a housing certificate Law of Ukraine No. 2923-IX2 sets 
stricter requirements than monetary compensation.

It is worth noting that even despite martial law, the 
issue of exercising and protecting inheritance rights has 
received the necessary legislative solution in view of the 
challenges. The compensation mechanism is put into 
effect through the establishment of the Commission for 
Consideration of Compensation for Destroyed Objects, 
which is empowered to make decisions on compensa-
tion. The relevant Commission is formed as an advisory 
body by the executive body of the council, the military 

1 Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of 
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register 
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian 
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text. 
2 Ibidem, 2023.
3 Law of Ukraine No. 2116-IX “On the Basic Principles of Forcible Expropriation in Ukraine of Objects of Property Rights of the Russian 
Federation and Its Residents”. (2022, March). Retrieved from https://zakon.rada.gov.ua/laws/show/2116-20#Text.

administration of the settlement or the military-civilian 
administration of the settlement. The Commission has 
the right to make decisions on granting or refusing to 
grant compensation for destroyed or damaged objects. 
As for the timeframe within which compensation will be 
provided, the Law does not specify it. The same applies to 
the amount of compensation, as there is no clear under-
standing of the exact amount of compensation (its range) 
that can be set for damaged or destroyed property. Based 
on this, the amount of compensation is calculated indi-
vidually in each case, taking into account the total area 
and the cost per square metre of space. Given that the 
issue of compensation funding is complex, the law also 
clearly defines the sources of funding for compensation 
payments. In particular, they include: funds from the state 
and local budgets; funds from international creditors and 
investors; all possible types of international financial as-
sistance; reparations and other penalties from Russia, etc.

In addition, one of the sources of compensation for 
the damage could be Russia’s property located on the 
territory of Ukraine or the aggressor country’s assets 
frozen abroad. The creation of a legal mechanism would 
allow Ukraine to transfer $300  billion of Russia’s gold 
and foreign exchange reserves as compensation for the 
damage caused by the war. To this end, Ukraine propos-
es to conclude a multilateral agreement between the 
countries where Russia’s frozen assets are stored. How-
ever, based on sovereign immunity, such actions require 
changes in the legislation of the countries where these 
funds are kept, or the relevant rules should be set out in 
international agreements. In turn, the Verkhovna Rada 
of Ukraine adopted Law of Ukraine No. 2116-IX3. It must 
be acknowledged that without the support of foreign 
partners, the implementation of this law may be difficult.

Despite the enormous efforts of Ukraine to provide 
compensation to all victims, it is worth agreeing with the 
opinion of S. Pohribnyi (2023), a judge of the Civil Court of 
Cassation of the Supreme Court, who in his report at the 
conference on reparation and compensation for war dam-
age, emphasised that the path to compensation is long 
and may not always have a positive outcome. Therefore, 
the development of a high-quality legal mechanism for 
compensation for damage caused by the aggression of 
the Russian Federation requires a proper approach to 
addressing the issue of compensation and restoration of 
violated rights of individuals and legal entities not only 
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in terms of improving national legal regulation mecha-
nisms, but also in terms of the expediency of improving 
international law in general.
Procedure for obtaining compensation for damage 
caused by armed conflict in Ukraine. As already men-
tioned, compensation should be understood as one of 
the types of state social assistance, which provides for 
the payment of funds to a certain category of victims, 
in the amounts and on the conditions determined by 
the state (Compensation for damage...,  2023). In addi-
tion to Law of Ukraine No.  2923-IX1 Ukrainian legis-
lation also contains certain provisions on the basis of 
which compensation may be paid to persons who have 
lost their housing as a result of emergency situations 
(and according to Article 5 of the Civil Protection Code 
of Ukraine, situations of a military nature are consid-
ered to be emergency situations), and according to Ar-
ticles  84, 85, 86 Civil Protection Code of Ukraine2 are 
entitled to receive assistance from the state in the form 
of compensation. However, the existence of a special-
ly developed procedure for compensation for damage 
creates a special mechanism that should be applied to 
compensate for damage caused as a result of the war.

Analysis of the content of Law of Ukraine No. 2923-
IX3 gives grounds to distinguish four main stages in the 
procedure for obtaining compensation. The first stage 
is related to reporting the damaged property for subse-
quent entry of data on the damaged object into the State 
Register of Damaged and Destroyed Property. In order to 
receive compensation, the requirement to enter infor-
mation about the destroyed or damaged object is key. In 
order to establish certain temporal limits, the legislator 
has provided for the possibility of filing applications for 
compensation during the martial law period, as well as 
within one year after its termination. In addition, given 
the extensive mining of the territory of Ukraine, and the 
possibility of destruction or damage to property after 
the end of martial law due to mining or demining, an 
additional period of three years from the end of mar-
tial law has been established for filing an application 
for compensation. A positive aspect is the possibility of 

1 Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of 
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register 
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian 
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.
2 Civil Protection Code of Ukraine No. 5403-VI. (2012, October). Retrieved from https://zakon.rada.gov.ua/laws/show/5403-17#Text. 
3 Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of 
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register 
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian 
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.
4 Resolution of the Cabinet of Ministers of Ukraine No. 381 “On the Approval of the Procedure for Providing Compensation for the 
Restoration of Certain Categories of Real Estate Objects Damaged as a Result of Hostilities, Acts of Terrorism, Sabotage Caused by 
the Armed Aggression of the Russian Federation, Using the Electronic Public Service “eVidnovlennia””. (2023, April). Retrieved from 
https://zakon.rada.gov.ua/laws/show/381-2023-%D0%BF#Text.

filing an application without reference to the applicant’s 
place of registration or the location of the destroyed or 
damaged object. This practice is considered positive in 
view of the internal migration of the population from the 
combat zone to safer regions of Ukraine. It is stipulated 
that an application may be submitted in electronic and 
paper form (in electronic form - through the services of 
the Diia online portal, in paper form – through Admin-
istrative Service Centres, social protection authorities or 
notaries). It is worth noting that the possibility of sub-
mitting an application through the Diia portal creates 
favourable conditions for ensuring compensation for 
the widest possible range of people, given the significant 
level of population displacement due to the war.

The electronic public service “eVidnovlennia” is a 
compensation service provided on the basis of an ap-
plication submitted to the Register of Damaged and De-
stroyed Property, through the means of the Unified State 
Web Portal of Electronic Services Diia, in particular us-
ing the mobile application of the Diia Portal (Diia), or in 
another way provided for by law4. The algorithm for filing 
an application with Diia is as follows: 1. Go to the Services 
section – eVidnovlennia; 2. Report the damaged property 
in the Diia application; 3. Open a specialised eVidnovlen-
nia account in one of the banks participating in the pro-
gramme (this can be done immediately when submitting 
an application in Diia); 4.  Fill out an application for fi-
nancial assistance for the repair of damaged housing or 
compensation for destroyed property through the Diia 
application; 5. Diia will automatically generate an appli-
cation that should be checked and sent for processing. 
After processing the application, a special commission 
will record the damage and determine the amount of as-
sistance. If the house is completely destroyed and cannot 
be restored, Diia will generate a housing certificate that 
can be exchanged for a new home.

Thus, at the first stage, you should submit an appli-
cation that clearly describes the list of property and the 
extent of its damage, provide evidence to confirm own-
ership, and take photos or videos. The second stage in-
volves consideration of the application. To optimise the 
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review process, the law sets a time limit of no more than 
thirty calendar days from the date of submission of the 
application. If the destroyed or damaged object is locat-
ed in the temporarily occupied territory or in the area 
of hostilities, the statutory period may be extended for 
another thirty days. The application is reviewed by the 
Commission for consideration of compensation issues 
established in each community as an advisory body. The 
Commission is formed by the executive body of a vil-
lage, town, city, district council, military administration 
of a settlement or military-civilian administration of a 
settlement. The rule on the mandatory establishment 
of the relevant Commission in each settlement corre-
sponds to the right of citizens who have the right to file 
an application to exercise this right regardless of the 
registered place of residence or stay of the person enti-
tled to compensation or the location of the destroyed or 
damaged real estate. The Commission operates on the 
basis of a regulation adopted by the relevant village or 
city council. Model Regulation on the organisation of the 
work of the commission for consideration of issues re-
lated to the provision of compensation, developed by the 
Cabinet of Ministers of Ukraine and presented in Reso-
lution No. 516 of 19 May 20231.

In order to enable the Commission to properly exer-
cise its statutory powers, the Commission may include 
not only officials of state and local governments, but  
also representatives of enterprises, institutions, organi-
sations, experts, appraisers, valuation entities, perform-
ers of certain types of works (services) related to the 
creation of architectural objects, representatives of inter-
national organisations and other persons whose knowl-
edge and experience will be useful in the work of the 
Commission. The Law also provides for the operation of 
on-site application acceptance points, the organisation of 
which is entrusted to the Centres for the Provision of Ad-
ministrative Services and social protection authorities.

The local self-government body is obliged to ensure 
proper inspection of the damaged or destroyed proper-
ty and to enter the relevant documents and information 
into the Register of Damaged and Destroyed Property. 
Fulfilment of this obligation is excluded if such docu-
ments/information are subject to entry or are created 
using other state-owned information and communi-
cation systems. It should be noted that at the stage of 

1 Resolution of the Cabinet of Ministers of Ukraine No. 516 “On Some Issues of Organizing the Work of the Commission for Consideration 
of Issues Regarding the Provision of Compensation for Destroyed Real Estate Objects as a Result of Hostilities, Acts of Terrorism, 
Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine”. (2023, May). Retrieved from https://zakon.rada.
gov.ua/laws/show/516-2023-%D0%BF#Text.
2 Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of 
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register 
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian 
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.

consideration of the application, the Commission has 
the right to suspend consideration of the application if 
the required documents/information are not submitted 
in the required amount or information about the sus-
picion of a crime against the foundations of national 
security of Ukraine by the recipient of compensation or 
his/her heir is confirmed.

The law also establishes the order of consideration 
of applications for compensation for destroyed real es-
tate and defines the list of persons who have a priority 
right to receive compensation for destroyed real estate 
(articles 5 and 9 Law of Ukraine No. 2923-IX)2. If the ap-
plication was submitted using the Diia portal (through 
the Diia mobile application), the compensation recipient 
will be notified of the decision made by the commission 
and the amount of compensation by means of a message 
no later than the next business day after the date the de-
cision is entered into the Register of Destroyed and Dam-
aged Property. If the application was submitted in paper 
form, the compensation recipient will be notified of the 
decision in writing by the commission/authorised body 
that made the decision no later than the next business 
day after the date of the relevant decision (Dudchen-
ko, 2023). The logical conclusion of the second stage will 
be the receipt of an inspection report drawn up by the 
commission of the local self-government body, which 
will be the legal basis for the payment of compensation 
for destroyed or damaged property or for refusal to pay. 
The third stage is related to decision-making, which in-
volves the Commission making a decision and approv-
ing this decision with the executive body of the relevant 
council within five calendar days. In fact, after the Com-
mission enters the information on the results of the sur-
vey into the Register, a person may (or may not) be includ-
ed in the list of persons who must receive compensation.

The main tasks of the Commission specified in the 
law include: reviewing applications for compensation; 
providing consultations to compensation recipients; es-
tablishing the presence/absence of grounds for compen-
sation based on the verification of submitted documents 
and information; ensuring that an investigation of an 
unfinished construction project or destroyed real estate 
object is conducted to establish whether repair work was 
carried out at the expense of other sources of funding; 
assisting in the renewal or obtaining documents for 
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the destroyed object; ensuring preparation of the Com-
mission’s decisions for their approval by the authorised 
body; issuance of a housing certificate in electronic and/
or paper form (if the Commission’s decision is positive) 
by the Register and sending it to the applicant.

Based on these tasks, the Commission has the right 
to involve officials of government and local authori-
ties, enterprises, institutions, organisations, experts, 
appraisers, architects, representatives of international 
organisations, etc. in meetings and discussions; to re-
quest the original documents from the compensation 
recipient; to submit the necessary requests and receive 
documents and/or information; to form working groups, 
if necessary, etc. The list of these rights is not exhaus-
tive and may be expanded based on the tasks assigned 
to the Commission. Based on the results of considera-
tion of the application, the Commission may decide on: 
the presence/absence of legal grounds for the testator 
to receive compensation (provided within 30 days from 
the date of receipt of the request from the heir or the no-
tary who initiated the inheritance case); suspension/re-
sumption of consideration of the application; granting/
refusal to grant compensation, indicating the method 
and amount of compensation.

The fourth stage is not mandatory, as it is associat-
ed with the possibility of appealing the decision in court 
if the applicant does not agree with the Commission’s 
decision. At the same time, the allocation of this stage 
has a positive side, given the importance of ensuring 
transparency, fairness and guarantees of a fair trial in 
the implementation of the compensation mechanism. 
This approach opens up the possibility for individuals 
or legal entities to go to court to review a decision of a 
public authority that may affect their rights and inter-
ests in connection with receiving compensation, which 
is a key element of the rule of law. It is the guarantee of 
the right to judicial review at a separate stage that pro-
motes transparency in the activities of the authorities, 
as it allows the public and stakeholders to monitor and 
analyse the dispute resolution process. In addition, en-
suring the right to appeal helps to avoid possible abuse 
of power, as the decision can be reviewed and assessed 
by an independent court. Therefore, in general, such an 
approach not only contributes to the development of 

1 Resolution of the Cabinet of Ministers of Ukraine No. 516 “On Some Issues of Organizing the Work of the Commission for Consideration 
of Issues Regarding the Provision of Compensation for Destroyed Real Estate Objects as a Result of Hostilities, Acts of Terrorism, 
Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine”. (2023, May). Retrieved from https://zakon.rada.
gov.ua/laws/show/516-2023-%D0%BF#Text.
2  Resolution of the United Nations General Assembly No.  S/2014/136 “On Furtherance of Remedy and Reparation for Aggression 
Against Ukraine”. (2022, November). Retrieved from https://digitallibrary.un.org/record/3993657/files/A_ES-11_L.6-EN.pdf?ln=en. 
3  Resolution of the Committee of Ministers No.  CM/Res(2023)3 “On Establishing the Enlarged Partial Agreement on the Register 
of Damage Caused by the Aggression of the Russian Federation Against Ukraine”.  (2023, May). Retrieved from https://rm.coe.
int/0900001680ab2595. 

the legal system, as judicial practice can form new legal 
standards and precedents that improve the protection 
of citizens’ rights, but also contributes to ensuring fair, 
transparent and effective judicial protection of the rights 
and interests of citizens and organisations. In addition, 
the decision of the commission to grant/refuse to grant 
compensation for destroyed real estate may be appealed 
to the body that established it1.

Despite the importance of establishing commis-
sions at the national level, the idea of creating an ef-
fective international compensation mechanism should 
not be dismissed. In particular, the idea of establishing 
a Compensation Commission to award payments for 
damaged and destroyed property caused by Russian ag-
gression, similar to the UN Compensation Commission 
in 1991-2022, which considered complaints and provid-
ed compensation for damages caused by Iraq’s illegal 
invasion of Kuwait in 1990-1991, is worthy of attention. 
The UN Compensation Commission faced a number of 
challenges, which resulted in the completion of compen-
sation payments in February 2022, where $52 billion of 
the $350 billion of claims were approved due to the lack 
of adequate evidence and insufficient resources of the 
Commission to consider a significant number of individ-
ual claims (Buryachenko, 2022). Therefore, given the ex-
perience of the UN Compensation Commission, it is very 
important to legally record the damage caused to create 
a proper evidence base.

In November 2022, the UN General Assembly adopt-
ed a resolution2 on legal protection in connection with 
the aggression against Ukraine, in which states recog-
nised the need to establish an international mechanism 
of reparation in cooperation with Ukraine. Subsequent-
ly, on 12 May 2023, the Council of Europe adopted a res-
olution3 on the establishment of the International Reg-
ister of Damage Caused by Russia’s Aggression against 
Ukraine, and about fifty states and the European Union 
have joined the Register, which will provide for docu-
mentary records of claims for losses and damage. This 
lays the foundation for the future international compen-
sation mechanism, which is planned to be established 
under separate cooperation agreements with Ukraine. 
In fact, international law provides the necessary legal 
basis for Russia to pay reparations for its aggression 

https://digitallibrary.un.org/record/3993657/files/A_ES-11_L.6-EN.pdf?ln=en
https://rm.coe.int/0900001680ab2595
https://rm.coe.int/0900001680ab2595
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and violations of Ukraine’s territorial sovereignty, hu-
man rights and IHL. The restoration of violated rights 
through reparations should include the right to com-
pensation not only for Ukraine, but also for individu-
als and legal entities. The political will and decisions of 
Ukraine’s partners give millions of Ukrainians hope for 
justice through compensation for the damage caused by 
Russia and bringing the perpetrators to justice.

CONCLUSIONS
The provision of reparation and compensation for the 
damage caused by the war is becoming an integral part 
of the legal protection of persons whose rights and prop-
erty have been affected by military events. Despite the 
fact that there are no analogues of the war damage com-
pensation model in the world, Ukraine is making signif-
icant efforts to address the issue of compensation and 
has already achieved a number of positive results. For 
this purpose, a special legal regulation on compensation 
for destroyed and damaged individual real estate objects 
has been developed, which takes into account the spe-
cifics of hostilities and martial law to provide adequate 
remedies and compensation.

The developed and implemented system of compen-
sation mechanisms is primarily aimed at restoring cer-
tain real estate objects and ensuring the housing rights 
of affected persons. An analysis of the damage caused 
by the war allows us to determine the scope and nature 
of compensation, taking into account the destruction of 
certain types of real estate (including housing) and vio-
lations of a number of human rights. The developed na-
tional compensation programme pays special attention 
to the restoration of real estate, provision of housing and 
restoration of housing rights of affected persons. At the 
same time, the effectiveness of the compensation mech-
anism directly depends on determining the value of de-
stroyed and damaged property, taking into account the 
actual losses suffered by the affected persons.

However, a detailed analysis of the proposed com-
pensation system also reveals a number of inconsist-
encies and gaps at the level of legal regulation that need 
to be addressed promptly. The study has shown that the 
national compensation mechanism in the administra-
tive procedure, although the most effective compared 
to the judicial method of compensation for damage, is 
not as effective as society would expect due to certain 
shortcomings. The issue of expanding the compensation 
mechanism for destroyed or damaged property due to 
Russia’s aggression can be improved by amending the 
following key problematic aspects of the legal regulation 
of compensation. Firstly, the compensation mechanism 
should be extended to cover the facts of damage caused 
as a result of the war since 2014, given the homogeneity 

of these relations and the equality of the right to com-
pensation of all affected citizens. Secondly, it is advisable 
to expand the list of entities entitled to compensation 
for destroyed or damaged housing to include tenants of 
housing in the state and municipal housing stock. Third-
ly, it would be fair to compensate for the loss of other 
property, such as household items or vehicles that were 
destroyed or damaged as a result of the war.

The determination of property damage has become 
a key issue in the development of compensation mecha-
nisms to ensure fair and adequate compensation for loss-
es. However, it must be admitted that there is a difficult 
path ahead to restore not only property damage, but also 
the irreversible losses of physical destruction of a part of 
society, negative impact on the nation’s mental health, 
environmental damage, etc. The complexity and depth 
of the problem of compensation for damage caused by 
Russia’s aggressive war against Ukraine and the Ukrain-
ian people is impressive. Therefore, the development 
of a national strategy for compensation and reparation 
should be based not only on the idea of implementing a 
compensation mechanism, but also on the restoration of 
human and civil rights and freedoms to the fullest extent 
possible. Therefore, the general conclusion of this study 
is that the development and implementation of effective 
compensation mechanisms is a necessity to address the 
problems associated with war-related harm in Ukraine, 
but will also be an important experience for determining 
effective ways to implement a strategy for compensation 
and redress for war-related harm in the case of any other 
armed conflicts in the world.

The issue of compensation and reparation for war-re-
lated damage is of particular importance, as it is becom-
ing not only a pressing problem for law enforcement, but 
also an integral part of the process of restoring the rights 
of persons affected by military events in the world in gen-
eral. Despite the positive results achieved in addressing 
this issue, further research should focus on the devel-
opment of a comprehensive compensation mechanism 
for all facts of damage caused by war and for all affected 
persons. It is extremely important to take measures to 
eliminate gaps and inconsistencies at the level of legal 
regulation in national and international law that impede 
the effective functioning of the compensation mecha-
nism. Such actions will be an important step towards im-
proving the future strategy of reparation and compensa-
tion for damage in other armed conflicts in the world.
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Відшкодування та компенсація шкоди,  
завданої війною (кейс України)

Анотація. Дослідження відшкодування та компенсації шкоди, завданої війною, набуває надзвичайної 
актуальності в контексті сучасних збройних конфліктів, де відновлення прав та свобод постраждалих осіб 
стає нагальною потребою. Розгляд ініціатив України у цьому напрямку та аналіз досягнутих результатів є 
важливим внеском у розуміння ефективних компенсаційних механізмів у контексті воєнних дій та може 
послужити прикладом для інших країн, що стикаються з подібними викликами. Метою даної роботи 
стало комплексне дослідження національної стратегії відшкодування та компенсації шкоди, завданої 
війною, з огляду на необхідність повного відновлення прав фізичних та юридичних осіб. В процесі даного 
наукового дослідження застосовано такі методи: дедуктивний, аналізу монографічних досліджень, 
теоретичного узагальнення, абстрактно-логічного узагальнення та порівняльно-правового аналізу. У 
роботі висвітлено ініціативи України у сфері компенсації завданої шкоди від агресивної війни росії проти 
України та зосереджено увагу на досягнутих позитивних результатах, зокрема проаналізовано розроблену 
нормативно-правову базу та систему компенсаційного механізму, спрямованого на відновлення 
окремих об’єктів нерухомого майна (зокрема, житла) та житлових прав потерпілих осіб. Аналіз показав 
неузгодженості в правовому регулюванні, які потребують вдосконалення, зокрема щодо розширення 
сфери відшкодування шляхом включення в перелік знищених чи пошкоджених об’єктів компенсації 
деяких інших видів майна (наприклад, транспортні засоби та побутові речі). Визначено, що ефективність 
системи залежить від точного визначення збитків та втрат. Запропоновано зміни для покращення 
компенсаційного механізму, зокрема розширення сфери компенсації та врахування різних категорій 
постраждалих. Висловлено думку, що розв’язання проблем компенсації за знищене та пошкоджене майно 
повинно ґрунтуватися не лише на компенсаційному механізмі, а й сприяти повному відновленню прав 
та свобод постраждалих осіб. Практичне значення даного дослідження полягає у тому, що воно не лише 
аналізує національну стратегію компенсації та відшкодування шкоди внаслідок війни, але й розробляє 
рекомендації щодо удосконалення компенсаційного механізму з метою повного відновлення прав та 
свобод постраждалих осіб. Набутий досвід України може послужити цінним прикладом для інших країн, 
що стикаються з подібними викликами в умовах збройних конфліктів 

Kлючові слова: механізм компенсації; порядок відшкодування; суд; правосуддя; збитки; нерухоме майно; 
житло; пошкоджене майно; воєнний стан
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The issue of attribution of conduct has become particu-
larly relevant due to the growing number of interna-
tional organisations. Their engagement in internation-
al relations has intensified accordingly, and the issues 
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Abstract. The growing role of international organisations in international relations and their rapid development 
prompts the creation of a coherent international legal framework that will ensure that these subjects of international 
law bear full responsibility. Attribution of conduct to an international organisation is a crucial step that precedes 
attribution of responsibility. The study analysed the Articles on the Responsibility of International Organisations 
regarding attribution of conduct to an international organisation and the case law on their application with a view 
to determining whether the application of general rules will be sufficient to attribute conduct to international 
organisations. An analysis of a series of court decisions on attribution of conduct to international organisations 
found that judicial institutions are guided by the provisions of the Articles. It was noted that attribution of conduct to 
international organisations is based on general principles and under agreements between states and an international 
organisation or between international organisations. It was substantiated that when attributing the conduct of a state 
body, a body or an agent of an international organisation placed at the disposal of another international organisation, 
the key criterion should be the exercise of effective operational control and command. It was emphasised that 
regulation of international responsibility is hardly possible based on general rules, considering the legal nature 
of international organisations, their specific features and uniqueness. The study proposed to revise the Articles in 
the light of the practice of their application since 2011, specifically, by judicial institutions, to give them the form of 
an international legal act and to further expand the practice of using agreements as an additional mechanism for 
attributing conduct in joint actions or when transferring bodies to another entity. The key provisions of this study 
will form the basis for further research in this area, the ultimate result of which should be an effective international 
legal regulation of international responsibility of international organisations in general and attribution of conduct to 
them, specifically, considering the sui generis nature of international organisations

Keywords: exercise of effective control; rules of an international organisation; agent of an international organisation; 
transfer of peacekeeping contingents to the United Nations; shared responsibility; delegated powers

INTRODUCTION
of attributing conduct for internationally wrongful acts 
are becoming more frequent. The number of interna-
tional organisations will continue to grow, their nature 
will change towards greater efficiency in achieving the 
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goals and objectives of the organisation, and their role 
as a subject of international law will increase. There-
fore, the issue of international legal regulation of their 
responsibility is one of the top priorities in modern in-
ternational law.

International lawyers investigate the topic of inter-
national responsibility quite actively and in depth, albe-
it in the context of state responsibility. When it comes 
to international organisations, the researchers mostly 
limit themselves to a general analysis of the Articles on 
Responsibility of International Organisations  (ARIO)1. 
However, firstly, they did not take the form of an inter-
national legal act. Secondly, by its nature, ARIO is not a 
codification act, such as the Articles on Responsibility of 
States for Internationally Wrongful Acts (ARSIWA)2, but 
rather an example of the progressive development of in-
ternational law. While ARSIWA codifies existing custom-
ary law, ARIO fills in the gaps that are not yet supported 
by practice. The lack of practice is a major problem in 
the issue of international responsibility of internation-
al organisations, and a certain part of it stays behind the 
scenes of the international organisation’s activities and 
its relations with member states. ARIO is the only doc-
ument that has collected both customary norms and 
norms of the progressive development of international 
law to fill in the gaps in the topic of international respon-
sibility of international organisations. 

Among the studies on the responsibility of inter-
national organisations in recent years, it is worth high-
lighting the research by K.S.  Won  (2020), who analysed 
the practice of double and multiple attribution of con-
duct, and M. Seršić (2022), who focused on the provisions 
of ARIO on the attribution of internationally wrongful 
acts. Special attention should be paid to the studies that 
explore the shared responsibility of international or-
ganisations and member states. Of fundamental nature 
is the study by A. Nollkaemper et al. (2020) on the Guid-
ing Principles on Shared Responsibility in Internation-
al Law, which attempted to systematise and expand the 
existing rules of international law in this area. To some 
extent, it is a complement to ARIO at the doctrinal lev-
el. It is also necessary to pay attention to the studies of 
L. Gasbarri (2020) and V. Lanovoy (2021) and their contri-
bution to the development of the topic of the Guidelines 
in the context of modern international law. Even though 
L.  Gasbarri  (2020) criticises the Guidelines, noting that 

1 Resolution of the General Assembly No. A/CN.4/L.778. "On Responsibility of International Organizations: Texts and Titles of Draft 
Articles 1 to 67 / Adopted by the Drafting Committee on 2nd Reading in 2011". (2011, May). Retrieved from https://digitallibrary.un.org/
record/705710?ln=en&v=pdf.
2 Resolution of the General Assembly No. A/RES/56/83 "On Responsibility of States for Internationally Wrongful Acts". (2002, January). 
Retrieved from https://digitallibrary.un.org/record/454412?ln=en&v=pdf.

they complicate the already complex issue of attribution 
of responsibility in international law, both researchers 
note that such studies are positive in the context of the 
progressive development of international law. 

It is necessary to mention the study by R.  Col-
lins  (2023), which offers an in-depth analysis of the 
very nature of international organisations, their legal 
personality and responsibility, which arise from the 
uniqueness of an international organisation. Without an 
understanding of the special nature of international or-
ganisations, one cannot begin to discuss the attributing 
of conduct to them or their overall international respon-
sibility. Studies on the activities of peacekeeping contin-
gents and the attribution of behaviour for the damage 
they cause should be highlighted separately. Ch.F.  Tse-
ga  (2021) analysed the practice of double attribution of 
responsibility in United Nations (UN) peacekeeping op-
erations. E. Carli (2021) analysed the practice of multiple 
attribution of behaviour during European Union securi-
ty missions. The subject of this study was the investiga-
tion of attribution of conduct, not responsibility.

The issue of attributing conduct to an international 
organisation is virtually unexplored in Ukrainian schol-
arship. Some of its aspects have been touched upon in 
the studies on international responsibility in general. 
Specifically, this is the thesis on attribution of conduct 
to the state, conducted by S.S.  Andreychenko  (2016). 
The research is interesting in that it directly examines 
the attribution of conduct, but of a different subject of 
international law  – the state. The general principles of 
international responsibility and attribution of conduct 
to a state and an international organisation are compa-
rable. It is also worth noting the study on international 
responsibility of intergovernmental organisations con-
ducted by D.O. Denysova (2013), the subject of which was 
the international responsibility of international organi-
sations, which is much broader than attribution of con-
duct, but the key elements of this study were the analysis 
of the practice of responsibility for damage caused by 
UN peacekeeping missions, which is interesting in the 
context of the present study. Even though these studies 
were published several years ago, they are still some of 
the few studies of overall international responsibility of 
international organisations and attribution of conduct 
to a subject of international law in the modern Ukrainian 
science of international law.
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The purpose of this study was to analyse the provi-
sions of Articles 6 and 7 of ARIO1 regarding the attribu-
tion of conduct to an international organisation, the ex-
haustiveness of the provisions of these Articles and their 
application by judicial institutions in practice. Consider-
ing that the issue of attribution of conduct to an entity is 
quite broad, the scope of scientific research is narrowed 
to the conduct of bodies or agents attributed to an inter-
national organisation.

MATERIALS AND METHODS
The empirical basis of the study was the 2011 Articles on 
the Responsibility of International Organisations2, the 
2001 Articles on the Responsibility of States for Interna-
tionally Wrongful Acts (ARSIWA)3, the Guiding Principles 
on Shared Responsibility in International Law  (2022), 
international treaties, court decisions, and international 
legal doctrine on the attribution of conduct to an inter-
national organisation. The theoretical framework in-
cluded the studies according to the subject under study, 
such as L. Gasbarri (2021), M. Seršić (2022), etc. The study 
employed a multi-level concept of scientific methods, 
which includes philosophical, general scientific, and 
special legal methods. The deductive method was used to 
investigate the general norms of attribution of conduct 
to an international organisation, based on which con-
clusions were drawn on the main concepts, criteria, and 
gaps. To formulate the purpose and subject of the study, 
the method of comparative analysis of empirical data 
was used. The methods of induction, analysis, and syn-
thesis were used to analyse the case law on the applica-
tion of the provisions of the Articles on the Internation-
al Responsibility of International Organisations with a 
view to identifying general trends in court decisions, and 
to distinguish certain criteria for attribution of conduct, 
such as the criterion of effective control and attribution 
of conduct based on the vesting of functions.

The method of analogy helped to identify common 
principles, features, and trends in attributing conduct to 
the state and an international organisation. The method 
of generalisation and analogy was also used in analysing 
the nature of international organisations and its impact 
on the specifics of their international responsibility and 
attribution of unlawful conduct. The method of analysis 
and synthesis helped to distinguish the concepts and 

1 Resolution of the General Assembly No. A/CN.4/L.778 "On Responsibility of International Organizations: Texts and Titles of Draft 
Articles 1 to 67 / Adopted by the Drafting Committee on 2nd Reading in 2011". (2011, May). Retrieved from https://digitallibrary.un.org/
record/705710?ln=en&v=pdf.
2 Ibidem, 2011
3 Resolution of the General Assembly No. A/RES/56/83 "On Responsibility of States for Internationally Wrongful Acts". (2002, January). 
Retrieved from https://documents.un.org/doc/undoc/gen/n01/477/97/pdf/n0147797.pdf?token=kzJwhre9Uf9Bqp7ZTW&fe=true.
4 Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved 
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.

general principles of attribution of unlawful conduct to 
the state and compare them with the concepts and gen-
eral principles of attribution of unlawful conduct to an 
international organisation. Using the formal legal meth-
od, the study analysed the rules of international law on 
attribution of conduct to an international organisation, 
established their content and interrelationships, and 
established general principles. The logical legal method 
was employed to analyse the concepts, features, criteria, 
principles of attribution of conduct to an international 
organisation and to explain the logic of its attribution 
when applying the criterion of effective operational con-
trol. The logical legal method was also used to explain 
the logic of double or multiple attribution of conduct, 
which is interesting considering that there is no single 
approach to this issue. Summarising the findings using 
the method of generalisation, the study found that when 
attributing conduct to an international organisation, 
there is no difference between an organ and an agent, 
the principal criterion is the performance of the func-
tions provided, judicial institutions are guided by the 
provisions of the Articles on the Responsibility of Inter-
national Organisations when making decisions, and the 
attribution of conduct to international organisations is 
based on general rules and agreements.

RESULTS AND DISCUSSION
Attribution of conduct to an international organisation: 
General principles. In 2011, the United Nations General 
Assembly  (UNGA) adopted the 2011 Articles on the Re-
sponsibility of International Organisations, developed 
by the International Law Commission (ILC), which it had 
been working on since 2002, by resolution A/RES/66/1004. 
Since the adoption of ARIO, the UN General Assem-
bly (GA) has put the issue of giving it the form of an in-
ternational legal instrument on its agenda in 2014, 2017, 
and 2020 (Analytical guide..., n.d.). And each time, it rec-
ommended that states and international organisations 
consider them and apply them when addressing issues 
related to the responsibility of international organi-
sations. The General Assembly also instructed the UN  
Secretary-General to update the compilation of deci-
sions of international judicial institutions relating to the 
responsibility of international organisations, as well as 
the practice of states and international organisations, 
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and to collect their written comments on this issue. Once 
again, the issue of the form of the Articles on the Inter-
national Responsibility of International Organisations 
was included in the agenda of the 78th session of the UN 
General Assembly in 2023. On 12 November, the UN Gen-
eral Assembly adopted Resolution A/C.6/78/L.181, which 
once again invited states and international organisa-
tions to be guided by ARIO in resolving issues of respon-
sibility of international organisations, and instructed the 
Secretary-General to update the compilation of court 
decisions and practice of application of ARIO and return 
to the issue of possible convention at the 81st session of 
the UN General Assembly, which will be held in 2026.

According to Article  4 of the ARIO, attribution of 
conduct under international law to an international or-
ganisation is one of the two essential elements of the 
commission of an internationally wrongful act. In ARIO, 
Chapter  II (Articles  6-9) is devoted to the attribution of 
conduct to an international organisation. It considers 
the attribution of conduct of organs or agents of an inter-
national organisation (Article 6), conduct of organs of a 
state or organs or agents of an international organisation 
placed at the disposal of another international organisa-
tion (Article 7), abuse of authority or violation of instruc-
tions (Article  8) and conduct recognised and adopted 
by an international organisation as its own (Article  9)2. 

Thus, under international law, an international or-
ganisation is assigned the conduct of its organs and 
agents in the performance of functions, regardless of the 
position held by the organ or agent in relation to the or-
ganisation. The conduct of a state, organs, or agents of 
an international organisation placed at the disposal of 
another international organisation shall be considered 
as an act of the latter, provided that it exercises effective 
control over this conduct. If the conduct of an organ or 
agent acting officially and within the functions of an or-
ganisation exceeds its authority or violates instructions, 
it is considered under international law to be an act of 
an international organisation. An international organ-
isation is also attributed the conduct that it recognises 
and adopts as its own. In 2020, international research-
ers attempted to develop Guiding Principles on Shared 
Responsibility in International Law. The authors were 
guided by the fact that under the existing rules of inter-

1 Draft of Resolution of the General Assembly No. A/C.6/78/L.18 "On Responsibility of International Organizations". (2023, November). 
Retrieved from https://documents.un.org/doc/undoc/ltd/n23/349/70/pdf/n2334970.pdf?token=Xo3pIXFfohXvI9vgLf&fe=true.
2 Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved 
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.
3 Ibidem, 2011.
4 Reparation for injuries suffered in the service of the United Nations. (1949, April). Retrieved from https://www.icj-cij.org/case/4.

national responsibility law, it is sometimes exceedingly 
difficult to divide responsibility and allocate compensa-
tion between states and/or international organisations 
that together cause damage to a third party. The guide-
lines define the conditions for shared responsibility, 
the consequences of shared responsibility (including 
the possibility of shared responsibility) and the ways in 
which shared responsibility can be implemented (Noll-
kaemper et al., 2020). They rely on existing rules of inter-
national responsibility law and sometimes propose new 
interpretations. The Guidelines are, in fact, an attempt to 
regulate the consequences of double or multiple attribu-
tion of conduct, since first there is attribution of conduct, 
and then responsibility arises based on this attribution. 
It is also important to distinguish between attribution of 
conduct and attribution of responsibility.

Conduct of bodies and agents of an international or-
ganisation. According to Article 6 of ARIO, under inter-
national law, an international organisation is attributed 
the conduct of its organs and agents in the performance 
of functions, regardless of the position held by the or-
gan or agent in relation to the organisation. When de-
termining the functions of the organisation’s bodies and 
agents, the rules of the organisation are applied, which, 
according to Article  2 of ARIO, include the constituent 
acts, decisions, resolutions, and other acts of the in-
ternational organisation adopted according to these 
documents, and the established practice of the organ-
isation3. The attribution of conduct to an international 
organisation does not depend on the name  – “body”, 
“agent” – but on the characteristics of the acting official 
or body. In the 1949 ICJ Reparation for Injuries opinion, 
the term “agent” is interpreted as any person, whether 
or not they are an official receiving remuneration and 
whether or not in the regular service, who is entrusted 
by an organ of an organisation to perform or assist in the 
performance of one of its functions, in short, any person 
through whom it carries out its activities4. 

In addition, in its advisory opinion on the Appli-
cability of Article  VI, Section  22, of the Convention on 
the Privileges and Immunities of the United Nations of 
1989, the ICJ noted that the UN grants privileges and im-
munities to individuals not depending on their admin-
istrative status, but on the nature of their mission, even 

https://www.icj-cij.org/case/4
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without granting them official status1. According to the 
1999 advisory opinion Difference Relating to Immu-
nity from Legal Process of a Special Rapporteur of the 
Commission on Human Rights, the conduct of the UN 
that can be attributed to it, in addition to the conduct of 
its principal and subsidiary organs, includes the act or 
inaction of its “agents”, whether in an official capacity 
or acting for the UN by virtue of functions entrusted to 
them by the organisation2.

Based on the analysis of the practice of international 
organisations and the commentaries to ARIO3 and court 
decisions, it can be argued that for the purpose of attrib-
uting conduct to an international organisation, there is 
no distinction between organs and agents, and regard-
less of the place of the organ or agent in the structure 
of the international organisation. Conduct is assigned 
when a person performs a function, but not when they 
act as a private individual. An international organisation 
determines which functions are entrusted to an organ or 
agent based on the organisation’s “rules”, although this is 
not the only basis. The wording of Article 6 leaves open the 
possibility of considering, in exceptional circumstances, 
the functions entrusted to an organ or agent as entrusted 
to them, even if this was not based on the rules of the or-
ganisation. This includes individuals and groups that are 
factually acting at the direction or under the control of an 
international organisation  – i.e., they are considered to 
have the functions of an international organisation, even 
if this does not comply with its rules. The term “agent” in 
the Articles has a broad meaning according to the ILC 
interpretation  – it covers generally all persons and en-
tities that have the authority. The interpretation and ap-
plication of Article 6 usually does not raise any questions 
in the international law doctrine, since it attributes the 
conduct of an organ of an international organisation or 
its official (agent), effectively, based on an internal in-
stitutional link arising from the relationship between 
the international organisation and an entity within it.

Conduct of an organ of a state, organ, or agent of an 
international organisation placed at the disposal of an-
other international organisation. An international or-
ganisation is attributed the conduct of an organ of a state 

1 Convention "On The Privileges and Immunities of the United Nations in the Case of Mr. Dumitru Mazilu, Rapporteur of the Sub-
Commission on the Prevention of Discrimination and Protection of Minorities of the Commission on Human Rights". (1989, December). 
Retrieved from https://www.icj-cij.org/case/81#:~:text=It%20reached%20the%20conclusion%2C%20inter.
2 Decision of the Secretary-General of the United Nations No. 1998/297 "On the Privileges and Immunities of the United Nations to 
a Special Rapporteur of the Commission on Human Rights, and on the legal Obligations of Malaysia in that Case". (1998, August). 
Retrieved from https://www.icj-cij.org/case/100. 
3 Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved 
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.
4 Ibidem, 2011.

or of an organ or agent of an international organisation 
placed at the disposal of another international organisa-
tion (Article 7 of ARIO)4. This is not a complete transfer 
to the control of another international organisation, but 
rather a case where a body or agent stays part of an in-
ternational organisation but is temporarily placed at the 
disposal of a state or another international organisation 
to perform certain tasks. In such cases, the question may 
often arise as to whether the conduct of the body or agent 
in question should be attributed to the organisation of 
which it is a part or to the state or international organi-
sation to which it is placed. Sometimes there can be dou-
ble or multiple attribution of conduct. For instance, the 
conduct of a state to which an organ or agent is placed at 
its disposal can be attributed to the international organ-
isation of which it is a member, and vice versa. It is also 
possible for two or more international organisations to 
simultaneously attribute conduct to each other, for in-
stance, when they establish a joint body and act through 
it (Responsibility of international organisations,  2011).

Even though ARIO makes provision for options for 
dual attribution of conduct, the judiciary has not taken a 
unified stance on this issue. According to K.S. Won (2020), 
this is mainly caused by the lack of practice and the na-
ture of the primary rules on the responsibility of interna-
tional organisations, with which the authors of this study 
can fully agree. The practice of attributing conduct to a 
subject in such cases can be analysed on the example of 
the transfer of peacekeeping contingents by a UN state 
for peacekeeping operations. The state retains discipli-
nary powers and criminal jurisdiction over members of 
the national contingent, which is usually stipulated in an 
agreement between the UN and the contributing state. 
Often in such cases, the question arises whether the con-
duct of such an organ should be attributed to the inter-
national organisation to which it has been transferred or 
to the contributing state or international organisation. 
The issue of international responsibility for the actions 
of peacekeeping contingents is stipulated in the agree-
ment between the parties. The treaty provides that the 
UN is responsible for the loss of UN property or damage 
to it, compensation for death, injury, or illness arising 
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out of the performance of official duties on behalf of the 
UN, and loss of personal property1.

The principles of attribution of international re-
sponsibility to an international organisation are also 
reflected in court practice. For the first time, the Euro-
pean Court of Human Rights  (ECHR) considered a case 
related to the conduct of military personnel within the 
framework of the UN Interim Administration Mission in 
Kosovo (UNMIK) and the Kosovo Force (KFOR) in the case 
Behrami and Behrami  v.  France and Sarmati  v.  France, 
Germany, and Norway2. The Court was guided by the ILC’s 
work on the responsibility of international organisations 
and decided that the determining criterion was wheth-
er the UN Security Council (SC) retained real power and 
control, as it had delegated operational command. The 
Court acknowledged the effectiveness of NATO’s oper-
ational command over KFOR and noted that KFOR was 
deployed in Kosovo based on a UN Security Council res-
olution. And concluded that KFOR exercised validly del-
egated powers under Chapter VII of the UN Charter, and 
the actions could be attributed to the UN under Article 4 
of ARIO3. The principal criterion in making the decision 
was the criterion of effective control, which is essentially 
the so-called operational control and involves participa-
tion in the act. General control, on the other hand, does 
not usually involve direct participation in an act. In 2008, 
in his report on UNMIK, the UN Secretary-General also 
distanced himself from the criterion of overall ultimate 
control, limiting the UN’s responsibility to the effective 
operational control it exercises (Report of the secre-
tary-general..., 2008). 

In contrast to the cases of Behrami and Behra-
mi  v.  France and Sarmati  v.  France, Germany, and Nor-
way4, it is worth mentioning the case Al-Jedda v. the United 

1 Report of the Secretary-General No. A/46/185 "On Model Agreement Between the United Nations and Member States Contributing 
Personnel and Equipment to United Nations Peace-Keeping Operations". (1991, May). Retrieved from  https://digitallibrary.un.org/
record/114426?ln=en. 
2 Information note on the Court’s case-law No. 97 "On Behrami and Behrami v. France and Saramati v. France, Germany and Norway". 
(2007, May). Retrieved from https://hudoc.echr.coe.int/fre?i=002-2745.
3 Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved 
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.
4 Information note on the Court’s case-law No. 97 "On Behrami and Behrami v. France and Saramati v. France, Germany and Norway". 
(2007, May). Retrieved from https://hudoc.echr.coe.int/fre?i=002-2745. 
5 Application of The European Court of Human Rights No. 27021/08 "On Case of Al-Jedda v. the United Kingdom. (2011, July). Retrieved 
from https://hudoc.echr.coe.int/eng?i=001-105612.
6 Opinions of the Lords of appeal for judgment in the cause No. UKHL 58 “R (on the application of Al-Jedda) (FC) (Appellant) v Secretary 
of State for Defence (Respondent)”. (2007, December). Retrieved from https://publications.parliament.uk/pa/ld200708/ldjudgmt/
jd071212/jedda-1.htm.
7 Information note on the Court’s case-law No. 97 "On Behrami and Behrami v. France and Saramati v. France, Germany and Norway". 
(2007, May). Retrieved from https://hudoc.echr.coe.int/fre?i=002-2745. 
8 Application of The European Court of Human Rights No. 27021/08 "On Case of Al-Jedda v. the United Kingdom. (2011, July). Retrieved 
from https://hudoc.echr.coe.int/eng?i=001-105612.
9 Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved 
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.

Kingdom, which was first considered by the House of 
Lords and then by the ECHR5. A case involving the deten-
tion of an individual by British military personnel in Iraq, 
whose stay there was authorised by a UN Security Council 
resolution6. The case notes that even though the House 
of Lords upholds the conclusions of the ECHR in Behrami 
and Sarmati7, there are considerable differences between 
the facts and circumstances, which makes it impossible 
to conclude that the US and UK forces were under ef-
fective UN command when they arrested the applicant. 
This conclusion is precisely in line with the principal cri-
terion for attributing conduct  – the exercise of effective 
control. In this case, effective operational control was 
actually exercised by the forces of national contingents.

After the judgment in the Al-Jedda case8, the appli-
cant applied to the ECHR. In its judgment in this case, the 
ECHR referred to Article  7 of ARIO9, which had not yet 
been approved by the ILC and the General Assembly, and 
noted that the UN Security Council exercised neither ef-
fective operational control nor ultimate control over the 
actions and inactions of foreign troops that were part of 
a multinational force, and therefore the responsibility 
for the applicant’s detention could not be attributed to 
the UN. Al-Jedda was detained in custody in a prison in 
Barca controlled exclusively by the British Armed Forces, 
and therefore the responsibility for his detention should 
lie with the respondent State, as he was under the cus-
tody and control of the United Kingdom at all times. The 
UN acknowledges that it exercises effective control over 
the deployment of national contingents in peacekeeping 
forces. Thus, on 3 February 2004, the UN Legal Counsel 
stated in a memorandum that since UN forces are a sub-
sidiary organ of the UN, their actions are, in principle, 
attributable to the UN, and if they violate international 
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obligations, this entails the international responsibility 
of the Organisation and obliges it to pay compensation1. 
This statement summarizes UN practice in relation to the 
UN operation in the Congo2 ,3 ,4 ,5 ,6 ,7 , of the UN peacekeep-
ing forces in Cyprus8, as well as other operations carried 
out later. There is also a statement by the UN Secretariat 
in its comments to draft Article 6 on a series of reasons, 
primarily political, for which the UN will continue to be 
guided by the principle of its own responsibility with re-
spect to third parties in connection with peacekeeping 
operations9. However, as the wording of the documents 
shows, the UN, like judicial institutions, considers the ex-
ercise of operational control to be the principal criterion. 
Or, in other words, real power at that moment over the 
subjects who committed the internationally wrongful 
act. Therefore, it is necessary to consider each situation 
separately, considering the full context, determining the 
limits of real effective operational control of each party.  
A. Mohay (2020) notes that the concept of effective con-
trol is valid, but the criterion itself needs to be detailed 
for more successful application, the provisions on dou-
ble attribution of conduct need to be regulated in detail, 
and the practice of attribution of conduct specifically, 
and international responsibility of international organ-
isations in general, should prevail over the ARIO provi-
sions10. The authors of the present study fully agree with 
these theses, considering the lack of practice and under-
standing that general theoretical provisions in the field 
of international responsibility cannot replace it. 

The activities of UN peacekeeping contingents are 
just one example of the duality of attribution of conduct 

1  Interoffice memorandum No. 10 A/58/10 "To the Director of the Codification Division, Office of Legal Affairs and Secretary of the 
International Law Commission Regarding the Topic Responsibility of International Organizations". (2004,September). Retrieved 
from https://legal.un.org/unjuridicalyearbook/pdfs/english/by_volume/2004/chpVI.pdf.
2  Agreement of the United Nations and Belgium No. 7779 "On the Financial Questions Outstanding as Regards the 
Former Belgian Military Bases in the Congo". (1965, February). Retrieved from https://treaties.un.org/Pages/showDetails.
aspx?objid=080000028012d802&clang=_en. 
3 Agreement of the United Nations and Greece No. 8230 "On the Settlement of Claims Filed Against the United Nations 
in the Congo by Greek Nationals". (1966, June). Retrieved from https://treaties.un.org/Pages/showDetails.aspx?objid=080000028012
b785&clang=_en.
4 Agreement of the United Nations and Greece No. 8525 "On the Settlement of Claims Filed Against the United 
Nations in the Congo by Italian Nationals". (1967, January). Retrieved from https://treaties.un.org/Pages/showDetails.aspx?objid=080
000028012a032&clang=_en. 
5 Ibidem, 1967.
6  Agreement of the United Nations and Luxembourg No. 8487 "On the Settlement of Claims Filed Against the United Nations  in 
the Congo by Luxembourg Nationals". Retrieved from https://treaties.un.org/Pages/showDetails.aspx?objid=080000028012a205&cl
ang=_en. 
7 Agreement of the United Nations and Switzerland No. 621 "On the Settlement of Claims Filed Against the United Nations in the 
Congo by Swiss Nationals". Retrieved from https://treaties.un.org/Pages/showDetails.aspx?objid=080000028012b828&clang=_en.
8 Agreement of the United Nations and United Kingdom of Great Britain and Northern Ireland "On the Service with the United Nations 
Peace-Keeping Force in Cyprus of the National Contingent Provided by the Government of the United Kingdom of Great Britain and 
Northern Ireland". (1966, February). Retrieved from https://legal.un.org/unjuridicalyearbook/pdfs/english/by_volume/1966/chpII.pdf.
9  Document No. A/CN.4/637 and Add.1 "On Responsibility of International Organizations". (2011, February). Retrieved from https://
legal.un.org/ilc/documentation/english/a_cn4_637.pdf. 
10  Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). 
Retrieved from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.

in cases of joint actions by an international organisation 
and a state or other international organisation. The prin-
ciples applicable to UN peacekeeping forces can also be 
extended to other bodies placed at the disposal of the UN 
and other international organisations, such as disaster 
relief units. The Guide principles provide that shared 
responsibility arises in cases of assistance, concerted  
action, and in cases of control (Nollkaemper et al., 2020). 
From these joint actions comes the attribution of con-
duct to an international organisation. By analogy with 
the UN, the European Union is also attributing conduct 
to the EU. According to N. Nedeski (2021), the practice of 
concluding agreements between the EU and its member 
states is indicative of the joint obligations and respon-
sibilities of the EU and its member states. There is an 
overlap in their obligations in the treaties, and it is worth 
distinguishing between two types of joint obligations – 
when the Member State is responsible and when the EU 
is responsible. In fact, this refers to the same two ways 
of attributing conduct as in the two aforementioned 
ECHR judgments – Behrami and Behrami v. France and 
Sarmati  v.  France, Germany, and Norway and Al-Jed-
da v. the United Kingdom. In security operations, the EU 
is also guided by Article  7 of ARIO, which derives from 
the aforementioned concept of effective control. Ac-
cordingly, the same scenarios of attribution of conduct 
are possible in the context of EU Common Security and 
Defence Policy missions as in the case of UN peacekeep-
ing operations (Carli, 2021).

The main principle of international responsibility is 
reparation, and therefore the issue of double or multiple 
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attribution of conduct will have prospects for develop-
ment in judicial practice and in the practice of states and 
international organisations. However, at the moment, 
the issue of attribution of conduct of a state organ or an 
organ or agent of an international organisation placed at 
the disposal of another international organisation is the 
most controversial, considering the factual absence of 
international legal regulation of this issue. International 
treaties are one way to further regulate the attribution 
of responsibility. The study has already mentioned above 
the treaties between the UN and its member states on 
peacekeeping missions. Such agreements are also con-
cluded by other international organisations in their 
joint actions with states or international organisations. 
This way of additional legal regulation is quite logical 
and closes many gaps, as noted by N. Nedeski (2021), as 
it allows thoroughly regulating and distributing the ob-
ligations of the Member State and the EU. At the same 
time, N. Nedeski  (2021) opposes the common approach 
of joint obligations and proposes to distinguish between 
them within such agreements, which makes it possible 
to clearly distinguish not only obligations but also, as a 
result, attribution of conduct and responsibility, which is 
difficult to agree with – except for the EU.

Ch.F. Tsega (2021), investigating the responsibility of 
international organisations for internationally wrongful 
acts during UN peacekeeping operations, stressed that 
the introduction of dual responsibility is a step forward 
in ensuring accountability for violations of international 
legal obligations. K.S.  Won  (2020) supported this opin-
ion, noting that joint attribution of conduct to an inter-
national organisation and a state or other international 
organisation ensures reparation to the injured party. 
E. Carli (2021), studying the multiple attribution of con-
duct, concluded that this phenomenon considerably 
strengthens the guarantees of accountability, but at the 
same time notes that this requires an international legal 
framework that is currently absent. C.  Ferstman  (2019) 
shared an analogous opinion. One can fully agree with 
the opinions of the above researchers on multiple at-
tribution of conduct, but without fail noting that addi-
tional international legal regulation is needed, which 
is currently lacking, as mentioned by E. Carli (2021). Ex-
amining UN reparations for massive violations during 
peacekeeping operations, the researcher notes that the 
UN should not shift responsibility to Member States and 
their national contingents, while attribution of respon-
sibility should be dual or multiple to ensure that the in-
jured party is compensated. When conduct is attributed 
to one of the entities involved in a joint operation, it is not 
always possible to guarantee compensation for damage, 
which is contrary to the above-mentioned principle of 
mandatory compensation for damage. L. Gasbarri (2021) 

supported this opinion, noting that the analysis of the 
ECHR case law shows that the Court is looking for vari-
ous ways to avoid attributing conduct to an international 
organisation, often referring to the rules of the interna-
tional organisation. But first and foremost, all entities 
are guided by international law, and then by their own 
internal regulations. If the principle of double or multi-
ple responsibility is denied, individuals will be left with-
out compensation, as there are no mechanisms that 
would allow individuals to apply to international organ-
isations exclusively through the state (due diligence). In 
fact, if conduct is not attributed to a state, attribution of 
conduct to an international organisation does not always 
entail responsibility. 

N. Voulgaris (2019) noted that the attribution of con-
duct stems from the control or organic connection be-
tween the subject and the conduct. In fact, this is an in-
terpretation of Articles 6 and 7 of ARIO. However, in some 
cases, these two criteria will not allow compensation to 
the injured party, and in this case, the position of mem-
ber states should be considered, since they are entitled 
to ultimate control over the international organisation. 
In cases where an organisation is unwilling or unable to 
take responsibility for its actions, the final decision stays 
with states. However, the researcher is against the po-
sition that the state is responsible in such cases. S.Ø. Jo-
hansen (2019) believes that the attention to double attri-
bution of conduct is exaggerated by theorists, because in 
practice it is exceedingly rare when actions are carried 
out jointly and joint responsibility for the commission of 
an internationally wrongful act by both parties may arise. 
Otherwise, it is more often a question of attributing con-
duct to the party that exercised effective control, which 
is quite logical. One can disagree with this, because if in 
the past cases of joint actions of an international organ-
isation and states or other international organisations 
were rather infrequent, there is a clear trend towards an 
increase in the number of such actions. 

An interesting question of attributing responsibility 
to an international organisation is raised in the thesis 
of R. Jorritsma (2021). Thus, the researcher investigated 
the practice of human rights judicial institutions and 
concluded that they are not guided by ARSIWA, but by 
customary rules of international responsibility, and do 
not follow the principles of lex specialis when attribut-
ing conduct. Considering that the general principles in 
ARSIWA and ARIO are common, it can be assumed that 
the same will apply to international organisations when 
such cases are considered by human rights courts. The 
biggest problem with the international responsibility 
of international organisations in general, and with at-
tribution of conduct specifically, is the lack of sufficient 
practice. Furthermore, at the moment, the attribution of  

file:///E:/%d0%bf%d1%80%d0%b0%d0%b2%d0%be_%d0%bf%d0%be%d0%bb%d1%96%d1%82%d0%b8%d0%ba%d0%b0_%d0%b1%d0%b5%d0%b7%d0%bf%d0%b5%d0%ba%d0%b0/LPS_2_1_2024/javascript:;
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conduct is based on several articles of ARIO1 (Articles 6-9), 
which have never been adopted as an international legal 
instrument, and on judicial practice. When attributing 
responsibility, one can also use an exclusively doctrinal 
source – the Guiding Principles on Shared Responsibility. 
When it comes to ARIO, it is a well-balanced draft inter-
national legal act. According to M. Seršić (2022), despite 
the criticism of certain provisions of the draft articles, 
the positive contribution of the ILC to the internation-
al responsibility of international organisations should 
be recognised, and the authors of the present study 
fully agree with this. The prevailing opinion in the in-
ternational legal literature is that the ILC has created 
a harmonised and consistent system of rules on the 
responsibility of international organisations for inter-
nationally wrongful acts. If one considers the Shared 
Responsibility Guidelines, many questions arise. Thus, 
L. Gasbarri  (2020) believes that the Guidelines compli-
cate the already complex issue of the responsibility of 
international organisations compared to ARIO. At the 
same time, V. Lanovoy (2021) noted that even though the 
Guidelines do not provide answers to all questions, their 
very emergence is another step that brings the modern 
concept of international responsibility closer to effec-
tive international legal regulation.

M.  Milanovic  (2020) noted that the attribution of 
conduct to an international organisation is based on the 
same principles as the attribution of conduct to a state. 
Difficulties usually arise when the conduct is the result 
of cooperation between an international organisation 
and a state or between an international organisation 
and a private organisation, which is much less common. 
One should definitely agree with the researcher that the 
ARIO provisions alone are not enough to resolve these 
issues. The researcher emphasises that the concept of 
effective control applied to the attribution of conduct 
to international organisations by judicial institutions is 
often ineffective, and the authors of the present study 
cannot disagree with this. It is effective, efficient, and 
based on this concept it is even possible to establish the 
subject’s share of responsibility, or rather internationally 
wrongful behaviour, but it lacks international legal regu-
lation, as mentioned above. The basis for attributing re-
sponsibility to an international organisation is currently 
ARIO2 – the result of the work of the ILC, considering the 
comments of all stakeholders, which has not yet taken on 
an international legal form. S. Bayani (2022) insisted that 
the general rules for attributing conduct are acceptable 

1 Resolution of the General Assembly No. A/CN.4/L.778 "On Responsibility of International Organizations". (2011, May). Retrieved from 
https://digitallibrary.un.org/record/705710?ln=en&v=pdf.
2 Ibidem, 2011.
3  Ibidem, 2011.

enough and do not have substantial gaps, but the author 
refers to the responsibility of states and ARSIWA. When 
it comes to the rules for attributing conduct to interna-
tional organisations, there is a significant difference  – 
ARSIWA is based on practice, while for ARIO it was 
not enough, although the general rules are analogous 
for both entities. In fact, the practice of attributing con-
duct to international organisations is currently being 
developed. The author makes a good point, which can 
be transferred to ARIO, that despite the shortcomings of 
the Articles on Responsibility – ARSIWA and ARIO – they 
perform a unifying function and allow integrating the 
rules of international responsibility into a system and 
prevent their fragmentation. 

The doctrinal provisions of the Guiding Principles on 
Shared Responsibility in International Law can be partial-
ly used. An important role is played by judicial decisions 
on the attribution of conduct to international organisa-
tions, in which judicial institutions are guided by ARIO3, 
thus reinforcing its application and filling in gaps (Krieg-
er et al., 2021). In such circumstances, it is only a matter 
of time before the ARIO international legal act takes the 
form of an international legal act. Another problem arises 
here – whether a convention on the international respon-
sibility of international organisations would be sufficient 
if ARIO is used as a basis. International organisations dif-
fer not only from states, but also from each other, as they 
do not have general competence and are created to per-
form specific tasks and functions. R. Collins (2023) refers 
to their “elusive identity” and believes that to fully under-
stand the nature of international institutions, something 
special, unique, sui generis needs to be included in this 
conceptual mix. M.  Milanovic  (2020) emphasised that 
considering the specific features of attributing conduct 
to international organisations of a supranational and in-
tegrative nature, primarily the EU, the concept of effec-
tive control may be subject to controversy and ambiguity. 
A.  Mohay  (2020) believes that the issue of international 
responsibility should be analysed through the lens of 
the unique nature of international organisations, such 
as the European Union, and the authors of this study ful-
ly agree with this. While fully supporting the opinion of 
these researchers, each international organisation has 
a unique nature, and therefore it can be assumed that 
ARIO will not be able to regulate all issues of responsi-
bility of international organisations with general rules. 
It appears impossible to consider the specific features of 
all international organisations in a single international 
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legal act. Clearly, international treaties as an additional 
means of regulation will still be necessary for a complete 
settlement. However, this does not diminish its signifi-
cance as a basic document in this area and an instrument 
for the progressive development of international law. 

With the active development of the practice of inter-
national responsibility by international organisations, 
many questions regarding the international responsi-
bility of international organisations will disappear. It is 
possible that the ILC will then be able to find a common 
denominator for such heterogeneous subjects of inter-
national law and make another attempt to codify their 
international responsibility. Even so, this international 
legal act will be of rather limited use due to the active and 
rapid development of international organisations. One 
way or another, all researchers agree on one thing  – it 
is imperative that the development of international law 
moves faster in this area. There are issues that require 
detailed regulation to fill the currently existing gaps.

CONCLUSIONS
Summarising the above, when attributing conduct to an 
international organisation, there is no distinction be-
tween bodies and agents and their place in the organisa-
tion’s structure. The key criterion is the performance of 
functions based on the rules of an international organi-
sation or those entrusted outside them. In judgments at-
tributing the conduct of an organ or agent placed at the 
disposal of another entity, the key criterion is the exer-
cise of effective control at the time of the internationally 
wrongful act. The attribution of conduct to international 
organisations is governed by general norms and agree-
ments based on which joint actions are taken or a body 
is made available to another entity. In such agreements, 
there is a duplication of obligations of the parties, which 
provides additional legal grounds for assigning double or 
multiple conduct. Judicial institutions are guided by the 

ARIO in their decision-making, even though it has not 
yet taken the form of an international legal instrument, 
reinforcing the ARIO norms and creating a practice of its 
application that will eventually fill many gaps. It is clear 
that ARIO in its current form is not sufficient to regulate 
the overall international responsibility of international 
organisations, and the attribution of conduct to an in-
ternational organisation specifically. The legal nature of 
modern international organisations is very heteroge-
neous, which is shaped by their unique goals, functions, 
and tasks assigned to them by their member states. And 
even if ARIO is given an international legal form, its gen-
eral rules will not be able to effectively regulate the inter-
national responsibility of all international organisations. 

It is necessary that the development of international 
law in this area should be rapid, considering the dynam-
ics of international organisations and their practice of 
bearing responsibility. The system of norms of inter-
national responsibility of international organisations 
should be based on the principle of reparation. At this 
stage, it is possible to revise ARIO to consider current 
practice at the time of its adoption in the form of an in-
ternational legal act and use agreements as an addition-
al regulatory mechanism. This study is part of a compre-
hensive investigation of international responsibility of 
international organisations in modern international law. 
Considering the wide scope of the issue of responsibility 
of international organisations, the next stage of the study 
is to analyse the responsibility of international organisa-
tions for the acts of other states or another international 
organisation, as well as for the acts of member states.
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Присвоєння поведінки міжнародній організації:  
теорія та практика застосування

Анотація. Зростання ролі міжнародних організацій в здійсненні міжнародних відносин та їх швидкий 
розвиток спонукає до створення цілісної міжнародно-правової бази, яка зможе забезпечити несення 
відповідальності цими суб’єктами міжнародного права в повному обсязі. Присвоєння поведінки міжнародній 
організації є важливим кроком, який передує присвоєнню відповідальності. Автор проводить аналіз Статей 
про відповідальність міжнародних організацій щодо присвоєння поведінки міжнародній організації, 
судової  практики їх застосування з метою з’ясувати, чи достатнім буде застосування загальних норм для 
присвоєння поведінки міжнародним організаціям. Аналіз низки судових рішень щодо присвоєння поведінки 
міжнародним організаціям встановив, що судові установи керуються положеннями Статей. Відзначено, 
що присвоєння поведінки міжнародним організаціям відбувається на загальних принципах та за угодами 
між державами та міжнародною організацією чи між міжнародними організаціями. Обґрунтовано, що при 
присвоєнні поведінки органу держави, органу чи агента міжнародної організації, наданих в розпорядження 
іншої міжнародної організації, основним критерієм має бути здійснення ефективного оперативного 
контролю та командування. Підкреслено, що регулювання міжнародної відповідальності навряд чи можливе 
на підставі загальних норм, враховуючи правову природу міжнародних організацій, їхні особливості й 
унікальність. Пропонується перегляд Статей з урахуванням практики їх застосування з 2011 року, зокрема, 
судовими установами, надання їм форми міжнародно-правового акту та подальше поширення практики 
використання угод як додаткового механізму присвоєння поведінки при здійсненні спільних дій чи передачі 
органів у розпорядження іншого суб’єкта. Основні положення статті ляжуть в основу подальших досліджень в 
цій царині, кінцевим результатом якої має стати ефективне міжнародно-правове врегулювання міжнародної 
відповідальності міжнародних організацій загалом та присвоєння їм поведінки, зокрема, враховуючи sui 
generis міжнародних організацій

Kлючові слова: здійснення ефективного контролю; правила міжнародної організації; агент міжнародної 
організації; передача миротворчих контингентів у розпорядження Організації Об’єднаних Націй; спільна 
відповідальність; делеговані повноваження
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Until recently, the potential for applying data science, 
artificial intelligence  (AI), and machine learning  (ML) 
to legal practice was seen as doubtful. Law involves so-
called “human” tasks of critical analysis, analytical think-
ing, and logical reasoning. However, the use of new in-
formation technologies, especially ML, in the legal field 
is growing, opening up new possibilities for analysing 
large volumes of historical data, detecting non-obvious 
connections, and uncovering useful associations. AI sys-
tems can improve data quality and make justice systems 
more efficient. Modern jurisprudence requires effective 
analytics and forecasting tools to enhance legal analysis 
by examining vast datasets. Machine learning is being 
integrated more and more into judicial systems world-
wide to support data-driven decision-making.

A growing number of researchers from different 
countries and leading international experts, particularly 
in the fields of information technology and cybersecuri-
ty, lawyers and judges, have been conducting new stud-
ies at the intersection of AI and law. Zh. Duan (2021) used 
an inter-jurisdictional and interdisciplinary approach 
to studying AI and law issues in a comparative context. 
P.  Sarzaeim  et al.  (2023) conducted a systematic litera-
ture review on the application of ML methods in law en-
forcement. The authors examined the advantages and 
limitations of using these methods in smart policing to 
simplify understanding of the effectiveness of integrat-
ing machine learning into law enforcement practices. 
A. Tursunalieva et al. (2024) presented an overview of the 
main methods for interpreting AI models in the context 
of human-AI interaction and ensuring compliance with 
regulatory requirements. N.A.K.  Rosili  et al.  (2021) pre-
sented a systematic review of studies on the application 
of machine learning methods to predict court decisions. 
K.M. Pilkov (2022) studied the benefits of integrating AI 
into the decision making process. 

One important use of machine learning in legal sys-
tems is to enable “predictive justice”, where algorithms 
analyse precedents to statistically forecast the outcomes 
of new cases. S. Yassine et al.  (2023) explored the capa-
bilities of using AI tools and assessed their impact on 
the efficiency of the judicial system. B.  Mathis  (2022) 
compared the effectiveness of using different machine 
learning algorithms for extracting relevant information 

from open court case data. By leveraging vast collec-
tions of case law and encoding it in a digestible form, 
the algorithms can statistically forecast the likely result 
of a given dispute through comparison to similar prior 
cases. D.  Alghazzawi  et al.  (2022) applied a hybrid neu-
ral network model for efficiently predicting court deci-
sions based on historical court data sets. E.Q. Nuranti et 
al.  (2022) presented predictions on first instance court 
decisions using a collection of Indonesian court docu-
ments. Predicting legal case outcomes can support judi-
cial decision-making. With recent advances in artificial 
intelligence, machine learning methods may serve as 
decision-support tools within the legal system. O.A.  Al-
cántara Francia  et al.  (2022) analysed the effectiveness 
of different machine learning, deep learning and natural 
language processing methods for predicting judicial and 
administrative decisions. However, the potential down-
sides of utilising these technological tools must also be 
weighed. Careful oversight is needed to ensure fairness. 

AI platforms offer various opportunities for improv-
ing justice systems. But Artificial intelligence systems 
do not replace human decision-makers. On the contra-
ry, they can augment human decision-making and effi-
ciency. S. Bhupatiraju et al. (2021) stated that AI provides 
informational support to human decision makers, but 
cannot replace them. Machine learning and artificial 
intelligence have immense potential to aid the legal sys-
tem and court decisions by efficiently analysing massive 
amounts of data, and identifying patterns and connec-
tions that humans may miss. However, care must be taken 
to ensure these systems remain free of bias and generate 
fair outcomes. J. Zeleznikow (2023) explored the proper 
use of ML to support and generate legal predictions by 
examining proper data usage in global legal domains, in-
cluding common law, civil law, and mixed jurisdictions. 

AI/ML, data science, and law involve very different 
disciplines  – Computer Science, Mathematics, Logic, 
Rhetoric, Psychology, and so on. Interdisciplinary will 
be key to successfully integrating these fields. Court de-
cisions have high stakes, so AI/ML systems used in this 
context must undergo rigorous testing and monitoring. 
Transparency in system operations is vital for assessing 
fairness and engendering public trust. Overall, there is 
tremendous potential to leverage these technologies 

INTRODUCTION

a recidivist crime in the future. The proposed model can be applied to predict the level of propensity for recidivism 
crimes for new cases. The obtained results can provide reliable information support for court decisions and become 
part of a comprehensive court information system

Keywords: judiciary; predictive justice; legal support of the judiciary; court; artificial intelligence; decision-making; 
information systems
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to enhance efficiency and justice in the legal system. 
However, care must be taken to weigh societal impacts 
and mitigate risks that could undermine core legal safe-
guards and values 

The work aim was to study the possibilities of prac-
tical application of machine learning to assess the risk 
level of repeated offences by prisoners and provide in-
formation support for judicial decision-making. The 
resulting new knowledge and insights can provide the 
justice system with solid information to make relevant 
judicial decisions devoid of subjective judgements. The 
presented study employs a multidisciplinary approach 
to analysing the socio-behavioural characteristics of 

convicts and developing prognostic models based on 
them to calculate the probability of recidivism.

MATERIALS AND METHODS
The research presented in this paper provides reliable 
results on the extent (level) of such propensity based on 
the analysis of significant individual characteristics of 
persons convicted to imprisonment. This work presents 
the results of empirical studies conducted based on a da-
taset containing real data on 13,010 convicts sentenced 
to imprisonment in Ukraine. The input dataset contains 
information about the previous crimes of convicts and 
their social and personal characteristics (Table 1).

Table 1. Dataset description
Variable Description Value

RR Recidivism rate

Nominal:
low – crime levels lower than 2;
moderate – crime levels between 3 and 4;
high – crime levels higher than 4.

AGE Age at the time of the study Integer

AAP Age at which a person was first sentenced to the actual 
degree of punishment

Nominal:
1 – age lower than 18;
2 – age between 18 and 30;
3 – age between 30 and 45;
4 – age higher than 45.

AAS Age at which a person was first sentenced to actual 
imprisonment or given their first suspended sentence

Nominal:
1 – age lower than 18;
2 – age between 18 and 30;
3 – age between 30 and 45;
4 – age higher than 45.

ED Number of early dismissals Integer
SC Number of suspended convictions Integer

SEX Sex
Binominal:

1 – male;
2 – female.

MS Marital status
Nominal:
1 – single;
2 – married.

EL Education level

0 – incomplete secondary;
1 – secondary;
2 – special secondary;
3 – incomplete higher,
4 – higher.

PR Place of residence
Nominal:

1 – rural area;
2 – urban area.

TE Type of employment

Nominal:
0 – unemployed;
1 – part-time;
2 –full-time.

MD Motivation for dismissal
Nominal:

0 – no;
1 – yes.

Source: compiled by the authors

To determine the level of convicts’ tendency to po-
tentially commit repeated crimes in the future and 

identify the most significant factors (social and personal 
characteristics) influencing this level, authors built the  
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following machine learning technique (Iorkaa et al., 2021; 
Kamiri & Mariga, 2021): 

► Naive Bayes; 
► Generalised Linear Regression Model (GLM); 
► Logistic Regression; 
► Fast Large Margin;
► Deep Learning (DL) model;
► Decision Tree (TDs) model;
► Random Decision Trees (RDT) algorithm; 
► Gradient Boosted Trees model (GBM).
A simple way to evaluate model performance is 

overall accuracy. This metric measures how accurately 
the model identifies convicts prone to recidivism. Accu-
racy is computed as the proportion of correctly classified 
samples (15 must-know machine learning…, 2021):

𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴 = 𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇+𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇
𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇+𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇+𝐹𝐹𝐹𝐹𝑇𝑇𝑇𝑇+𝐹𝐹𝐹𝐹𝑇𝑇𝑇𝑇

  ,                                (1)

where TP – True Positives, TN – True Negatives, FP – False 
Positives, and FN – False Negatives. 

Precision and recall are two key metrics for evalu-
ating model performance. The first of them measures 
how accurate the model’s positive predictions are, and 
the other measures what fraction of all positive cases the 
model correctly identified:

𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃𝑃 = 𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇
𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇+𝐹𝐹𝐹𝐹𝑇𝑇𝑇𝑇

,                                       (2)

𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅 = 𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇
𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇+𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹

.                                          (3)

For a model to be acceptable, it needs both high pre-
cision (low false positives) and high recall (low false neg-
atives). DL and GBM models have the highest accuracy 
(74%) (Fig.  1). For empirical studies, choose a Gradient 
Boosted Trees model (Gradient boosting…, 2024). Gradi-
ent boosting commonly uses decision trees, specifically 
Classification and Regression Trees (CARTs), of a fixed 
size as base learners. J.H.  Friedman  (2001) proposed a 
modification to the generic gradient boosting method 
that improves the fit of each base learner decision tree.

Figure 1. The accuracy of the built machine learning models
Source: compiled by the authors 
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In the generic gradient boosting approach, at step m 
a decision tree hm(x) is fitted to the pseudo-residuals. If Jm 
is the number of leaves of hm(x), then the tree partitions 
the input space into Jm disjoint regions R1m, R2m, …, RJm, and 
predicts a constant value in each region. The output of 
hm(x) for input x can be written as:

ℎ𝑚𝑚𝑚𝑚(𝑥𝑥𝑥𝑥) = ∑ 𝑏𝑏𝑏𝑏𝐽𝐽𝐽𝐽𝑚𝑚𝑚𝑚1𝑅𝑅𝑅𝑅𝐽𝐽𝐽𝐽𝐽𝐽𝐽𝐽
𝐽𝐽𝐽𝐽𝑚𝑚𝑚𝑚
𝐼𝐼𝐼𝐼=1 (𝑥𝑥𝑥𝑥),                              (4)

where bjm – the predicted value in region RJm.
The coefficients bjm are then multiplied by a value γm, 
chosen by line search to minimise the loss function. The 
model is updated as:

𝐹𝐹𝐹𝐹𝑚𝑚𝑚𝑚(𝑥𝑥𝑥𝑥) = 𝐹𝐹𝐹𝐹𝑚𝑚𝑚𝑚−1(𝑥𝑥𝑥𝑥) + 𝛾𝛾𝛾𝛾𝑚𝑚𝑚𝑚ℎ𝑚𝑚𝑚𝑚(𝑥𝑥𝑥𝑥),                            (5)

𝛾𝛾𝛾𝛾𝑚𝑚𝑚𝑚 = 𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎∑ 𝐿𝐿𝐿𝐿(𝑦𝑦𝑦𝑦𝑖𝑖𝑖𝑖 ,𝐹𝐹𝐹𝐹𝑚𝑚𝑚𝑚−1(𝑥𝑥𝑥𝑥) + 𝛾𝛾𝛾𝛾ℎ𝑚𝑚𝑚𝑚(𝑥𝑥𝑥𝑥𝑖𝑖𝑖𝑖))𝑛𝑛𝑛𝑛
𝑖𝑖𝑖𝑖=1

𝛾𝛾𝛾𝛾 .  .         (6)

The modified algorithm “TreeBoost” is a choose a 
separate optimal γim for each of the tree’s J regions, in-
stead of one γm. The coefficients γim from tree-fitting can 
then be discarded. The model update rule becomes:

𝐹𝐹𝐹𝐹𝑚𝑚𝑚𝑚(𝑥𝑥𝑥𝑥) = 𝐹𝐹𝐹𝐹𝑚𝑚𝑚𝑚−1(𝑥𝑥𝑥𝑥)∑ 𝛾𝛾𝛾𝛾𝐽𝐽𝐽𝐽𝑚𝑚𝑚𝑚1𝑅𝑅𝑅𝑅𝐽𝐽𝐽𝐽𝐽𝐽𝐽𝐽
𝐽𝐽𝐽𝐽𝑚𝑚𝑚𝑚
𝐼𝐼𝐼𝐼=1 (𝑥𝑥𝑥𝑥),                       (7)

𝛾𝛾𝛾𝛾𝑚𝑚𝑚𝑚 = 𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎𝑎∑ 𝐿𝐿𝐿𝐿(𝑦𝑦𝑦𝑦𝑖𝑖𝑖𝑖 ,𝐹𝐹𝐹𝐹𝑚𝑚𝑚𝑚−1(𝑥𝑥𝑥𝑥𝑖𝑖𝑖𝑖) + 𝛾𝛾𝛾𝛾)𝑛𝑛𝑛𝑛
𝑖𝑖𝑖𝑖=1

𝛾𝛾𝛾𝛾 .                  (8)

A Gradient Boosted Trees model was built to predict 
the risk level of convicted criminals committing repeat 
offences in the future. The model was trained on crim-
inal records and personal characteristics of 13,010 con-
victed individuals. The model development process con-
sists of 5 steps. The process operators are presented in 
Figures 2-3. Table 2 presents the operators of the Gradi-
ent Boosted Trees model algorithm.
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Figure 2. Process operators of the GBM model to predict the level of risk of recidivism (step 1-2)
Source: compiled by the authors 

Figure 3. Process operators of the GBM model to predict the level of risk of recidivism (step 3-5)
Source: compiled by the authors 

Table 2. GBM model process operates
No Step Operator Description

1. Basic Pre-
processing

Load and Pre-process Data
The data set is loaded and basic pre-processing tasks are performed. Both 
labelled and unlabelled data points are provided – the unlabelled points 

will later be used for model application.

Crete Validation Set The data is split into training and validation sets, with the validation set to 
be used for robust performance evaluation across multiple hold-out fold.

Basic Feature Engineering
Basic feature engineering and pre-processing steps are taken, like 

handling missing values and encoding categorical variables. Text columns 
will be processed separately at a later stage.

2.
Feature 

Engineering and 
Modelling

Handle Text Columns Text columns are processed if needed and the text processing model is 
persisted.

Automatic Feature 
Engineering

Automatic feature engineering is performed if desired, in addition to 
the basic pre-processing done earlier (text processing, date handling, 

encoding etc.).

Train Model The model is then trained, with automatic hyperparameter tuning 
(parameter optimisation) applied if wanted.

3.
Transform 

Validation and 
Scoring Data

Transform Validation Data The validation data (with known target values) is transformed using the 
same pre-processing steps and feature engineering as the training data

Transform Scoring Data
The scoring data (with unknown target values) is then pre-processed 

and engineered in the same way, to be consistent with the training and 
validation data.

4.

Scoring, 
Validation, 

Explanations, 
Weights and 

Simulator

Create Predictions and 
Explanations

The trained model is used to generate predictions and explanations on 
both the validation data and scoring data. Model-specific weights are also 

calculated during this scoring process.
Validate Model A robust validation approach using multiple hold-out sets is implemented, 

providing performance estimate quality comparable to cross-validation 
but with reduced computational runtime.Create Simulator Model
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ML models can be very useful for predicting recid-
ivism risk levels. They demonstrate high computational 
power and accuracy in predicting the likelihood of pris-
oners committing repeat offences.

RESULTS AND DISCUSSION
Out of the 13,010 convicted persons who comprised the 
initial dataset, 7,053 have a low propensity for repeat re-
cidivism, 3,245 have a moderate propensity, and 2,713 are 
characterised as having a high propensity for repeat re-
cidivism (Fig. 4). The SEX variable turned out to be insig-
nificant, so it was not included in the predictive model. 
For the other variables, weights were calculated for Gra-
dient Boosting Trees weights (Fig. 5).

Source: compiled by the authors 

No Step Operator Description

5. Production Model Create Production Model The final production model is created by training a new model using the 
same parameters on the combined training and validation datasets.

Table 2. Continued

Figure 4. Distribution of convicted persons  
from the initial dataset into groups by level  

of propensity for recidivism
Source: compiled by the authors 

Figure 5. Gradient Boosting Trees weights
Source: compiled by the authors 
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The SC variable has the greatest weight in distribut-
ing convicts into groups according to their tendency to 
commit repeat offences (0.350). Therefore, the most sig-
nificant characteristic of convicts associated with recidi-
vism is the number of suspended convictions. The lack of 
real punishment for criminal activity creates the illusion 
of impunity and is the main reason that prompts offend-
ers to commit new crimes. The second most important is 
the AAS variable (0.301). The age at which a person was 
first sentenced is also crucial for the distribution of con-
victs into groups (low, moderate, high) according to the 
risk level of committing repeat offences in the future. 
The earlier a person becomes involved in criminal activ-
ity, the more likely they are to commit recidivism. Next 
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in importance is ED (0.296). Early dismissals are a signif-
icant factor correlated with repeat offending. Reducing 
the term of punishment is the cause of future recidivism. 
The AAP variable is the last in the top 4 characteristics of 
convicts that are most relevant to repeat offending. The 
age of the person when they are first convicted to serve 
a sentence in a penitentiary institution significantly af-
fects their future criminal activity. The sooner they be-
come integrated into the environment of professional 
criminals, the more likely they will be involved in crimi-
nal networks in the future. Indicators characterising the 
previous criminal activity of convicts have the greatest 
impact on the risk level of repeat offending. Individu-
al statistical indicators such as a prisoner’s actual age 
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(weight = 0.104), education level (weight = 0.084), type of 
employment (weight  =  0.078), motivation for dismiss-
al (weight  =  0.049), place of residence (weight  =  0.035), 
marital status (weight = 0.023) have a significantly low-
er impact on the convicts’ tendency towards recidivism. 
Therefore, penitentiary institutions do not perform a 

corrective function. On the contrary, in most cases, a 
person’s integration into the criminal environment is 
the reason for their involvement in criminal activities 
in the future. Table 3 presents the bivariate correlations 
between the dependent variable and each of the inde-
pendent variables.

Table 3. Correlations coefficients for all variable pairs

AGE AAP AAS ED EL MS MD PR SC TE

AAP 0.370
AAS 0.343 0.869
ED 0.146 -0.214 -0.228
EL 0.079 0.179 0.181 -0.057
MS 0.117 0.112 0.101 0.030 0.106
MD -0.010 0.056 0.046 0.019 0.084 0.117
PR -0.027 -0.049 -0.048 0.025 0.147 -0.006 0.040
SC -0.002 -0.129 -0.226 0.187 -0.048 -0.010 0.004 0.052
TE 0.057 0.133 0.126 0.022 0.236 0.165 0.163 0.111 -0.063

RR = low -0.140 0.358 0.412 -0.404 0.115 0.028 0.066 -0.046 -0.474 0.107
RR = moderate 0.004 -0.157 -0.191 0.152 -0.062 0.003 -0.026 -0.000 0.086 -0.048

Source: compiled by the authors 

The variables that correlate most with a low propen-
sity for future recidivism are: SC  (-0.474), AAS  (0.412), 
ED  (-0.404), and AAP  (0.358), with inverse correlations 
observed between RR = low and SC, as well as between 
RR  =  low and ED. Therefore, the earlier dismissals and 
suspended convictions the convict had, the higher the 
likelihood that they will commit new crimes in the future. 
If a person is first brought into the criminal environment 
(receives their first suspended conviction or real con-
viction) at a younger age, the higher the risk that they 

Table 4. Variables correlation and repeat offenses precision-recall: Confusion Matrix

true high true moderate true low class precision

predicted high 487 167 31 71.09%

predicted moderate 184 426 133 57.34%

predicted low 116 335 1838 80.30%

class recall 61.88% 45.91% 91.81%

will commit recidivism in the future. The variables that 
correlate most with a moderate propensity for repeat 
offences are: AAS  (-0.191), AAP  (-0.157), and ED  (0.152). 
The inverse correlations for the AAS and AAP variables 
confirm that an individual’s involvement in the crimi-
nal environment at a younger age is a significant factor 
in their propensity for repeat offences. Early dismissals 
give such criminals hope for reduced punishment for 
any future crimes they commit. Table 4 presents the high 
estimation of the precision and recall of created models.

Source: compiled by the authors 

Precision and recall are sufficient. The model is ac-
ceptable. The Gradient Boosting Tree simulator predict-
ed a low propensity for recidivism for 64% of prisoners 
from the initial dataset, a moderate level for 30%, and a 
high level for only 6% of convicts serving sentences in 
the penitentiary institutions of Ukraine (Fig.  6). There-
fore, the criminal environment in Ukraine is character-
ised by a low level of repeat offences, despite the fact 
that the judicial system gives many prisoners chances 
for rehabilitation.

Figure 6. Predicted propensity of convicts to recidivism 
by levels (low, medium, and high)

Source: compiled by the authors 
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For each of the prisoners from the input dataset, the 
probability of predicted belonging to the groups (low, 
moderate, high) according to the propensity level for 
committing repeat offences in the future was determined 

(Table 5). Using the simulator of the constructed Gradient 
Boosting Tree Model, it is possible to determine with high 
probability the belonging to one of the recidivism levels 
(low, moderate, high) for each new case (Fig. 7).

Table 5. Predictions of the Gradient Boosting Tree (fragment)

Row No. RR Prediction (RR) Confidence 
(high)

Confidence 
(moderate)

Confidence 
(low) AAS AAP SC ED

19 moderate moderate 0.231 0.601 0.168 2 2 0 2
775 low low 0.042 0.116 0.842 3 2 4 0

1,033 low low 0.038 0.058 0.905 4 4 0 2
1,316 high high 0.744 0.063 0.163 1 1 1 3
2,233 moderate moderate 0.230 0.602 0.169 2 2 2 2
2,509 high high 0.782 0.055 0.163 2 1 5 1
2,298 high moderate 0.252 0.580 0.068 2 2 2 2
2,916 moderate moderate 0.163 0.579 0.258 3 2 1 1
3,274 low low 0.037 0.057 0.905 4 4 3 0
3,687 high high 0.783 0.055 0.163 1 1 5 1
4,308 moderate low 0.048 0.110 0.842 2 2 4 0
5,044 high high 0.781 0.056 0.163 4 3 2 1

Figure 7. Important factors for recidivism level = “high”
Source: compiled by the authors 

Source: compiled by the authors 
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The most important factors for assigning individ-
uals to the group with a high propensity for repeat of-
fences are the number of suspended convictions (SC) 
and the number of early dismissals (ED). These factors 
identify convicts as “persistent recidivists”. Also im-
portant is the age at which a person first goes to prison 
(AAP). At a young age, convicts are more susceptible to 
the influence of the criminal environment and realise 
their involvement in it. The influence of the AGE varia-
ble can be explained by the fact that a person acquires 
criminal experience throughout life, and recidivists are 
usually no longer young. An interesting fact turned out 
to be the influence of the MD (motivation for dismissal) 
variable on the high propensity for recidivism. This cat-
egory of people already has experience with early dis-
missals and aims to return to the criminal environment. 
The insignificant influence of the variables PR (place of 
residence) and TE (type of employment) indicates that 

people living in an urban area and having a full-time job 
are less likely to become persistent recidivists. In this 
paper, a multidisciplinary perspective has been taken, 
drawing from machine learning algorithms and their 
application to predicting recidivism rates to contribute 
to the need for new approaches to evaluating the risks of 
parole, and probation, calculating optimal incarceration 
terms, and determining a defendant’s level of danger to 
society. This article continued a series of studies from 
a multidisciplinary data science and machine learning 
perspective to build reliable information support for 
judicial decisions. In previous works of the authors, a 
factor model was built to identify consolidated factors 
that highlight substantive individual characteristics of 
criminals and increase the risk of repeated criminal of-
fences. Machine learning models have been developed 
to identify factors (individual characteristics of prison-
ers) that have a significant impact on the propensity to  
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commit criminal recidivism, according to O.Ya.  Koval-
chuk et al. (2023). An associative rule mining model has 
been built to extract non-obvious interdependencies be-
tween a historical crime data set of convicted and repeat-
ed offences. Correspondence analysis has been applied to 
identify relationships between criminal recidivism and 
elements of convicted persons’ previous criminal histo-
ries. Earlier research focused on predicting the likelihood 
of convicted persons reoffending. For example, a logistic 
regression model was created that, by analysing real dy-
namic and statistical characteristics of convicts, provides 
relevant information for making effective post-trial deci-
sions, as was noted by K.M. Berezka et al. (2022).

This work aimed to assess the risk level of reoffend-
ing, which is the risk of danger to society and is a man-
datory criterion considered by the court when imposing 
a sentence. In the judiciary, making the right decisions 
is critical because people’s freedom and lives depend 
on them. The modelling results must be reliable and 
indisputable. It is important to verify their reliability by 
applying several methods to the same data and compar-
ing outcomes. The estimates obtained as a result of the 
analysis in this article confirm the results of the author’s 
previous studies. The number of suspended convictions 
and early dismissals has the greatest impact on convict-
ed persons’ propensity to commit criminal recidivism. 
Offenders who have not served or fully served a term of 
actual punishment for previous crimes perceive the leni-
ency of the judicial system not as a chance for correction 
but as a guarantee of impunity. The convicted person’s 
age when sentenced to actual punishment or when a soft 
conditional sentence is imposed is also important. In ad-
olescence, the personality is not yet formed, so there is a 
high probability of imitating the behaviour of a criminal 
environment and imitating criminal authorities.

The problem of choosing the best methods for pre-
dicting the risk of criminal recidivism remains relevant 
in scientific circles. However, it is difficult to develop a 
universal ML application approach that will be effective 
for different data sets with different attributes. There-
fore, it is important to find the optimal ML model for 
each specific case. This statement is confirmed by the 
work of researchers M.M.  Farayola  et al.  (2023). They 
used interpretable ML models to predict recidivism. The 
authors experimentally proved that ML models can be 
more accurate if trained separately for different data sets 
and constantly updated. In addition, there are regional 
differences in the sets of individual characteristics of a 
person that are used to assess the risk of recidivism. For 
example, skin colour is a significant characteristic for 
many countries engaged in developing such predictive 
models. G. Mohler and M.D. Porter (2021) proposed linear 
and gradient-boosting models to predict recidivism to  

reconcile performance metrics in black and white groups. 
Such studies are not relevant for examining the issue of 
recidivism in Ukraine, since in Ukraine the percentage 
of black people in the general population is low, and cas-
es of their conviction are isolated incidents. S.  Fazel and 
A.A.  Wolf  (2015) performed a comparative examination 
of numerous studies evaluating recidivism rates for re-
offending across different nations and determined that 
cross-national data lacked comparability, as the sam-
pling of crime data and definitions employed for recidi-
vism exhibited substantial variability between countries. 

The obtained in this paper results are only approx-
imate estimates and require careful advanced analysis. 
However, they can provide reliable information support 
when making judicial decisions regarding the appropri-
ateness of conditional punishment, early release, or the 
possibility of the defendant’s participation in probation. 
In Ukraine, the application of data science, artificial in-
telligence, and machine learning to legal practice has 
not yet become widespread. The Ukrainian judicial sys-
tem faces difficulties associated with processing huge 
amounts of data and transparency of the judicial system. 
The proposed machine learning model for determining 
the propensity of prisoners to commit future recidivism 
can become part of the information support of a unified 
information system to support judicial decision-making. 
As foreign experience shows, the mass integration of 
machine learning into judicial systems around the world 
contributes to improving the efficiency of supporting 
data-based judicial decisions, according to F.F.  Vascon-
celos  et al.  (2023) and P.  Sarzaeim  et al.  (2023). In addi-
tion, it has been scientifically proven that the results of 
ongoing court cases are influenced by decisions made 
regarding previous, even unrelated court cases (Bhu-
patiraju  et al.,  2021). P.  Saravanan  et al.  (2021) explored 
the capabilities of analysing data from huge reposito-
ries, analysing various socioeconomic factors related to 
criminal events, and developing effective computational 
models for predicting crimes using data mining and ML 
methods. They conducted an analysis of recidivism rates 
on an international scale, however, they did not find ob-
vious connections in the crime data sets with the level 
of re-incarceration. The authors explained such a result 
by significant differences in the legislation of different 
countries. For example, in some countries, a repeated 
conviction entails fines as a form of punishment. 

W. Safat  et al.  (2021) studied the possibilities of im-
proving the accuracy of crime prediction based on ma-
chine learning models. Unlike author’s research, they 
predicted the risk of committing different types of 
crimes and forecasted the regions in the United States 
most threatened by the commission of future crimes. 
Scientists pay particular attention to assessing the  
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probability of criminality and the risk of recidivism. This 
explains the fact that it is the criminal’s personality, not 
the fact of the crime itself, that shapes this risk and is 
the subject of thorough study. As experience shows, the 
probability of committing repeated crimes significantly 
exceeds the probability of committing a primary crime 
J. Zhang (2023) applied ML algorithm models for assess-
ing criminal recidivism risk. An offender who has already 
been convicted is exposed to a much greater risk of pre-
conisation (adopting elements of the criminal subculture) 
and stigmatisation (following criminal traditions). These 
results correlate with the estimates obtained by the au-
thors: the number of previous incarcerations increases 
the risk of committing a repeat offence. K.S. Anazodo et 
al. (2019) investigated the social stigmatisation of former 
prisoners’ identities. Research reveals that having a prior 
conviction and history of incarceration influence an in-
dividual’s self-perception as part of the criminal milieu. 
This finding further corroborates the conclusions drawn 
from author’s study. The machine learning model pre-
sented in this work is developed based on a real dataset 
about convicts and can provide unique information for 
each specific case. This will reduce bias against convicts 
and existing “traditions” in making judicial decisions.

Modern Ukrainian jurisprudence requires effective 
analytical tools to improve legal analysis. Machine learn-
ing has enormous potential to increase the efficiency of 
the judicial system. Ukraine’s justice system has already 
undergone digital transformation by introducing in-
formation technologies, in particular e-justice, into its 
activities, according to V. Teremetskyi et al. (2023). How-
ever, inconsistencies at the legislative and institutional 
levels, as well as resource constraints, do not yet make 
it possible to fully utilise data science, artificial intelli-
gence, and machine learning tools to ensure reliable ju-
dicial information support.

The development of universal predictive models and 
the integration of machine learning into judicial systems 
around the world are increasing to improve data-driv-
en judicial decision support. Ukraine’s justice system is 
undergoing digital transformation and requires the im-
plementation of new approaches to assessing the risks 
of parole/probation, calculating optimal incarceration 
terms, determining the convict’s propensity for repeat 
offences, and the defendant’s level of danger to society. 
Such information is taken into account when rendering 
judicial verdicts and can provide reliable information 
support to the judicial authorities.

CONCLUSIONS
The modern judicial system requires reliable infor-
mation support based on innovative data science, ma-
chine learning and artificial intelligence tools. Particular  

attention should be paid to the problem of developing 
reliable models for predicting the level of criminal recid-
ivism. Its solution is directly related to making effective 
judicial decisions that must balance adequate punish-
ment of criminals with public safety. Research in this 
area must take into account the specifics of the criminal 
environment and the legislation of a particular country. 
In Ukraine, such developments are still in their infancy.

This paper presents the results of applying machine 
learning algorithms to predict the propensity of persons 
previously convicted of crimes to commit repeated of-
fences. The model was trained on a unique dataset of 
13,010 prisoners serving sentences in Ukraine’s correc-
tional institutions. The records about the convicts con-
tain information about the prisoners’ previous criminal 
activities (age at which a person was first sentenced to 
actual imprisonment to the actual degree of punish-
ment, age at which a person was first sentenced to actual 
imprisonment or given their first suspended sentence, 
number of early dismissals, number of suspended con-
victions) and their characteristics (age at the time of the 
study, sex, marital status, education level, place of resi-
dence, type of employment, motivation for dismissal). 
An ensemble of ML models was developed and their ef-
fectiveness in predicting recidivism was compared. The 
Gradient Boosted Trees algorithm produced the most 
accurate model for classifying prisoners as having low, 
moderate, or high propensity for reoffending after re-
lease. The analysis found that past criminal activities, 
such as several suspended sentences and early releases, 
along with age at first conviction are the most predictive 
factors of recidivism risk. These dynamic characteris-
tics outweighed individual demographic variables like 
gender, education level, and employment status. Leni-
ent court decisions indirectly become a probable cause 
creating a false sense of impunity for criminals. The 
model achieved sufficiently high precision and recall, in-
dicating its effectiveness for recidivism risk estimation. 
It predicted that 64% of prisoners have a low tendency 
for repeat offenсes, 30% moderate risk, and 6% high risk. 
The tool can assist courts by providing data-driven risk 
assessments to inform sentencing and parole decisions.

The obtained results are not absolute indisputable 
assessments but can provide significant information 
for making subsequent judicial decisions in similar cas-
es. The developed Gradient Boosting Trees model can be 
used to predict the probable level of propensity for crimi-
nal recidivism separately for each new offender. This will 
provide reliable information support when making ju-
dicial decisions regarding the type of punishment, term 
of punishment, and the possibility of participating in 
probation for the convicted person. The potential for ap-
plying machine learning to improve judicial information 
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support and the justice process itself is undeniable. 
However, information technology cannot replace deci-
sion-makers and will never become a panacea for the 
justice system. It only increases the objectivity of judicial 
decisions. The subject of further research will be the con-
struction of an associative model of hot spots of crime 
based on data on previous crimes.

ACKNOWLEDGMENTS
The authors express their sincere gratitude to the Armed 
Forces of Ukraine for providing security, which made it 
possible to conduct this research.

CONFLICT OF INTEREST
None.

REFERENCES
[1]	 15 must-know machine learning algorithms. A comprehensive guide for machine learning. (2021). Retrieved 

from https://towardsdatascience.com/15-must-know-machine-learning-algorithms-44faf6bc758e.
[2]	 Alcántara Francia, O.A., Nunez-del-Prado, M., & Alatrista-Salas, H. (2022). Survey of text mining techniques 

applied to judicial decisions prediction. Applied Sciences, 12(20), article number 10200. doi: 10.3390/app122010200.
[3]	 Alghazzawi, D., Bamasag, O., Albeshri, A., Sana, I., Ullah, H., & Asghar, M.Z. (2022). Efficient prediction of court 

judgments using an LSTM+CNN neural network model with an optimal feature set. Mathematics, 10(5), article 
number 683. doi: 10.3390/math10050683.

[4]	 Anazodo, K.S., Ricciardelli, R., & Chan, Ch. (2019). Employment after incarceration: Managing a socially stigmatized 
identity. Equality, Diversity and Inclusion, 38(5), 564-582. doi: 10.1108/EDI-09-2018-0175.

[5]	 Berezka, K.M., Kovalchuk, O.Ya., Banakh, S.V., Zlyvko, S.V., & Hrechaniuk, R. (2022). A binary logistic regression 
model for support decision making in criminal justice. Folia Oeconomica Stetinensia, 22(1), 1-17. doi: 10.2478/foli-
2022-0001.

[6]	 Bhupatiraju, S., Chen, D.L., & Joshi, S. (2021). The promise of machine learning for the courts of India. National Law 
School of India Review, 32(2), article number 10. 

[7]	 Duan, Zh. (2021). Artificial intelligence and the law: Cybercrime and criminal liability.  The British Journal of 
Criminology, 62(1), 257-259. doi: 10.1093/bjc/azab0500.

[8]	 Farayola, M.M., Tal, I., Connolly, R., Saber, T., & Bendechache, M. (2023). Ethics and trustworthiness of AI for 
predicting the risk of recidivism: A systematic literature review.  Information,  14(8), article number 426. 
doi: 10.3390/info14080426.

[9]	 Fazel, S., & Wolf, A.A. (2015). Systematic review of criminal recidivism rates worldwide: Current difficulties and 
recommendations for best practice. Plos One, 10(6), article number e0130390. doi: 10.1371/journal.pone.0130390.

[10]	 Friedman, J.H. (2001). Greedy function approximation: A gradient boosting machine.  The Annals of 
Statistics, 29(5), 1189-1232. doi: 10.1214/aos/1013203451.

[11]	 Gradient boosting algorithm: A complete guide for beginners. (2024). Retrieved from https://www.analyticsvidhya.
com/blog/2021/09/gradient-boosting-algorithm-a-complete-guide-for-beginners/.

[12]	 Iorkaa, A.A., Barma, M., & Muazu, H.G. (2021). Machine learning techniques, methods and algorithms: 
Conceptual and practical insights. International Journal of Engineering Research and Applications, 11(8), 55-64. 
doi: 10.9790/9622-1108025564.

[13]	 Kamiri, J., & Mariga, G. (2021). Research methods in machine learning: A content analysis. International Journal of 
Computer and Information Technology, 10(2), 78-91. doi: 10.24203/ijcit.v10i2.79.

[14]	 Kovalchuk, O.Ya., Karpinski, M., Banakh, S., Kasianchuk, M., Shevchuk, R., & Zagorodna, N. (2023). Prediction 
machine learning models on propensity convicts to criminal recidivism. Information, 14(3), article number 161. 
doi: 10.3390/info14030161.

[15]	 Mathis, B. (2022). Extracting proceedings data from court cases with machine learning. Stats,  5(4), 1305-1320. 
doi: 10.3390/stats5040079.

[16]	 Mohler, G., & Porter, M.D. (2021). A note on the multiplicative fairness score in the NIJ recidivism forecasting 
challenge. Crime Science, 10, article number 17. doi: 10.1186/s40163-021-00152-x.

[17]	 Nuranti, E.Q., Yulianti, E., & Husin, H.S. (2022). Predicting the category and the length of punishment in 
Indonesian courts based on previous court decision documents. Computers, 11(6), article number 88. doi: 10.3390/
computers11060088.

[18]	 Pilkov, K.M. (2022). Decisional sequencing as a prerequisite of predictive justice and integrating artificial 
intelligence in the judicial decision-making process. In Digital transformations of modernity: Proceedings of the 
multidisciplinary international scientific-practical conference (pp. 103-105). Chernihiv: REICST.

https://towardsdatascience.com/15-must-know-machine-learning-algorithms-44faf6bc758e
https://doi.org/10.3390/app122010200
https://doi.org/10.3390/math10050683
https://doi.org/10.1108/EDI-09-2018-0175
https://doi.org/10.2478/foli-2022-0001
https://doi.org/10.2478/foli-2022-0001
https://repository.nls.ac.in/cgi/viewcontent.cgi?article=1439&context=nlsir
https://doi.org/10.1093/bjc/azab050
https://doi.org/10.3390/info14080426
https://doi.org/10.1371/journal.pone.0130390
https://doi.org/10.1214/aos/1013203451
https://www.analyticsvidhya.com/blog/2021/09/gradient-boosting-algorithm-a-complete-guide-for-beginners/
https://www.analyticsvidhya.com/blog/2021/09/gradient-boosting-algorithm-a-complete-guide-for-beginners/
https://www.researchgate.net/publication/353887208_Machine_Learning_Techniques_methods_and_Algorithms_Conceptual_and_Practical_Insights
https://doi.org/10.24203/ijcit.v10i2.79
https://doi.org/10.3390/info14030161
https://doi.org/10.3390/stats5040079
https://doi.org/10.1186/s40163-021-00152-x
https://doi.org/10.3390/computers11060088
https://doi.org/10.3390/computers11060088
https://reicst.com.ua/asp/article/view/222
https://reicst.com.ua/asp/article/view/222


Machine learning models for judicial information support

Law, Policy, Security, 2024, Vol. 2, No. 144

[19]	 Rosili, N.A.K., Zakaria, N.H., Hassan, R., Shahreen, K., Rose, Z.C., & Sutikno, T. (2021). A systematic literature 
review of machine learning methods in predicting court decisions. IAES International Journal of Artificial 
Intelligence, 10(4), 1091-1102. doi: 10.11591/ijai.v10.i4.pp1091-1102.

[20]	 Safat, W., Asghar, S., & Gillani, S.A. (2021). Empirical analysis for crime prediction and forecasting using machine 
learning and deep learning techniques. IEEE Access, 9, 70080-70094. doi: 10.1109/ACCESS.2021.3078117.

[21]	 Saravanan, P., Selvaprabu,  J.,  Raj,  L.A., Khan, A.,  & Sathick, K.  (2021). Survey on crime analysis and prediction 
using data mining and machine learning techniques. In N. Zhou & S. Hemamalini (Eds.), Advances in smart grid 
technology. Lecture notes in electrical engineering  (pp. 435-448). Singapore: Springer.  doi:  10.1007/978-981-15-
7241-8_31.

[22]	 Sarzaeim, P., Mahmoud, Q.H., Azim, A., Bauer, G., & Bowles, I. (2023). A systematic review of using machine 
learning and natural language processing in smart policing. Computers, 12(12), article number 255. doi: 10.3390/
computers12120255.

[23]	 Teremetskyi, V., Boiko, V., Malyshev, O., Seleznova, O., & Kelbia, S. (2023). Electronic judiciary in Ukraine: Problems 
of implementation and possible solutions. Amazonia Investiga, 12(68), 33-42. doi: 10.34069/AI/2023.68.08.3.

[24]	 Tursunalieva, A., Alexander, D.L.J., Dunne, R., Li, J., Riera, L., & Zhao, Y. (2024). Making sense of machine learning: 
A review of interpretation techniques and their applications.  Applied Sciences,  14(2), article number 496. 
doi: 10.3390/app14020496.

[25]	 Vasconcelos, F.F., Sátiro, R.M., Fávero, L.P.L., Bortoloto, G.T., & Corrêa, H.L. (2023). Analysis of judiciary expenditure 
and productivity using machine learning techniques.  Mathematics,  11(14), article number 3195. doi:  10.3390/
math11143195.

[26]	 Yassine,  S.,  Esghir,  M.,  & Ibrihich, O. (2023). Using artificial intelligence tools in the judicial domain and the 
evaluation of their impact on the prediction of judgments. Procedia Computer Science, 220, 1021-1026. doi: 10.1016/j.
procs.2023.03.142.

[27]	 Zeleznikow, J. (2023). The benefits and dangers of using machine learning to support making legal predictions. 
Wiley Interdisciplinary Reviews: Data Mining and Knowledge Discovery, 13(4), article number e1505. doi: 10.1002/
widm.1505.

[28]	 Zhang, J. (2023). Research on the criminal recidivism prediction based on machine learning algorithm. In 
Proceedings of the 2022 2nd international conference on business administration and data science (BADS 2022) 
(pp. 1297-1306). Kashgar: Kashi University. doi: 10.2991/978-94-6463-102-9_134. 

http://dx.doi.org/10.11591/ijai.v10.i4.pp1091-1102
https://doi.org/10.1109/ACCESS.2021.3078117
https://doi.org/10.1007/978-981-15-7241-8_31
https://doi.org/10.1007/978-981-15-7241-8_31
https://doi.org/10.3390/computers12120255
https://doi.org/10.3390/computers12120255
https://doi.org/10.34069/AI/2023.68.08.3
https://doi.org/10.3390/app14020496
https://doi.org/10.3390/math11143195
https://doi.org/10.3390/math11143195
https://doi.org/10.1016/j.procs.2023.03.142
https://doi.org/10.1016/j.procs.2023.03.142
https://doi.org/10.1002/widm.1505
https://doi.org/10.1002/widm.1505
https://doi.org/10.2991/978-94-6463-102-9_134


Kovalchuk et al.

Law, Policy, Security, 2024, Vol. 2, No. 1 45

Ольга Ковальчук
Кандидат фізико-математичних наук, доцент
Західноукраїнський національний університет
46009, вул. Львівська, 11, м. Тернопіль, Україна
https://orcid.org/0000-0001-6490-9633 

Сергій Банах
Доктор юридичних наук, доцент
Західноукраїнський національний університет
46009, вул. Львівська, 11, м. Тернопіль, Україна
https://orcid.org/0000-0002-2300-1220 

Наталія Чудик
Доктор юридичних наук, доцент
Західноукраїнський національний університет
46009, вул. Львівська, 11, м. Тернопіль, Україна
https://orcid.org/0000-0003-0649-2715 

Тетяна Дракохруст
Доктор юридичних наук, доцент
Західноукраїнський національний університет
46009, вул. Львівська, 11, м. Тернопіль, Україна
https://orcid.org/0000-0002-4761-7943

Моделі машинного навчання  
для інформаційної підтримки судочинства

Анотація. Сучасне інформаційне суспільство вимагає ефективного цифрового правосуддя, заснованого на 
інноваційних технологіях. Метою цього дослідження було створення алгоритмів машинного навчання для 
оцінки ймовірності вчинення рецидиву злочинів ув’язненими, використовуючи їхні соціально-демографічні 
характеристики та минулу кримінальну історію. У цій роботі були використані експериментальний метод, 
метод моделювання, прогнозування, польові дослідження, статистичний аналіз, аналіз конкретних ситуацій, 
мета-аналіз, порівняльний аналіз та методи машинного навчання. Досліджено, що основними факторами, 
які впливають на рівень ризику (низький, помірний, високий) рецидиву, є динамічні характеристики, 
пов’язані з попередньою злочинною діяльністю (судові рішення щодо конкретних осіб передбачали умовне 
засудження та дострокове звільнення, а не відбування покарання у виправних установах). Вік, у якому 
особа вперше була залучена до кримінального середовища (вперше засуджена до умовного покарання або 
позбавлення волі на певний строк під час відбування покарання у виправних установах), також суттєво 
впливає на схильність до кримінального рецидиву. Індивідуальні характеристики засуджених (вік на 
момент дослідження, стать, сімейний стан, рівень освіти, місце проживання, вид зайнятості, мотивація 
звільнення) не корелюють зі схильністю до вчинення повторних злочинів. Вік, у якому особа вперше була 
засуджена до реального позбавлення волі або отримала перше умовне покарання, вік, у якому особа вперше 
була засуджена до реальної міри покарання, кількість дострокових звільнень, а також молодий вік, у якому 
особа вперше потрапила у кримінальне середовище (отримала перше умовне засудження або реальний 
вирок), є значущими факторами, що підвищують ризик вчинення рецидивного злочину в майбутньому. 
Запропонована модель може бути застосована для прогнозування рівня схильності до рецидивних злочинів 
за новими справами. Отримані результати можуть забезпечити надійну інформаційну підтримку судових 
рішень та стати частиною комплексної інформаційної системи суду

Kлючові слова: судочинство; прогнозне правосуддя; правове забезпечення судової влади; суд, штучний 
інтелект; прийняття рішень; інформаційні системи
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Ensuring law and order is fundamental to the effective 
functioning of the state and its development. The func-
tioning of the rule of law contributes to stability and  
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Abstract. The relevance of the research of the institute for administrative offences prevention is stipulated by the 
increasing trend of administrative offences, emergence of new types of administrative offences and the need to 
minimize possible harmful consequences for society. In view of the above, the purpose of the article was to ana-
lyse the theoretical and legal fundamentals of administrative offence prevention in order to formulate proposals 
for improving its legal regulation and implementation practice. The following set of methods is used in the course 
of the research: dogmatic, comparative, statistical, hermeneutical, systemic and functional. The composition of an 
administrative offence and its significance for the development of measures to prevent administrative offences are 
analysed. The author examines the existing doctrinal approaches to defining the essence of the terms “prevention 
of administrative offences” and “averting of administrative offences”, due to the lack of their clear legislative inter-
pretation. Despite the fact that prevention of administrative offences and averting of administrative offences are 
aimed at ensuring compliance with the law, it is established that prevention focuses on general measures to avoid 
the commission of offences, while averting is aimed at specific individuals or groups of individuals in order to avoid 
the recurrence of administrative offences. The author identifies the absence of a unified legislative act which would 
enshrine the mechanism of administrative offences prevention. The author distinguishes the legal acts regulating 
the institution of administrative offences prevention at the legislative and subordinate levels. As a result of the anal-
ysis of the controversial aspects of the legal framework for administrative offences prevention, the author formu-
lates proposals for improving the institute of administrative offences prevention. The practical significance of the 
results obtained is that the research is of a theoretical and applied nature, and its conclusions and proposals can be 
used in law-making to improve legislative and other regulations on legal support for the institution of administra-
tive offences prevention, in research activities for further scientific analysis of the areas of improvement of legal 
regulation of administrative offences prevention, as well as in the educational process of higher education institu-
tions during lectures and practical classes

Keywords: illegal act; prevention of offences; averting of offences; legal regulation; public order; rights and  
freedoms of citizens

INTRODUCTION
security in society, as people feel confident that their 
rights and interests are protected from violations. It is 
worth noting that most foreign countries do not have 
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codes on administrative offences. This is due to the fact 
that historically administrative offences were regulated 
by criminal law.

Instead, Ukraine adopted the Code of Ukraine on 
Administrative Offences1, which regulates public rela-
tions in matters of bringing to administrative responsi-
bility. Administrative offences are on the rise in Ukraine, 
are harmful, especially if they are widespread, violate 
public order or cause significant damage to society. In 
view of the above, the state policy should be aimed not 
only at punishing those who commit administrative of-
fences, but also at preventing their massive spread and 
minimizing possible consequences for society. In this 
context, it should be noted that in Ukraine, preventive 
activities are not comprehensive and are carried out 
chaotically. Despite the growing number of adminis-
trative offences, the country lacks a unified system of 
bodies engaged in prevention activities. Aspects of ex-
pediency of legal regulation of prevention of adminis-
trative offences within a single legislative act, definition 
of measures and system of subjects of prevention of ad-
ministrative offences remain debatable.

S. Petkov  et al.  (2023) investigated the problematic 
issues of legal regulation of military administrative of-
fences (in particular, those related to abuse of power or 
official position by a military officer, as well as drinking 
alcohol, low-alcohol beverages or use of narcotic drugs, 
psychotropic substances or their analogues by service-
men, persons liable for military service and reservists). 
As a result of the analysis of the identified shortcomings, 
it is proposed to implement a number of measures to 
prevent the commission of military administrative of-
fences. O. Ilnytslyi and N. Ilkiv (2023) explored the chal-
lenges faced by the public administration system under 
martial law. The researchers highlighted the need to use 
alternative means of communication with citizens re-
garding the legal regime and restrictions of martial law 
in order to ensure mutual understanding between pub-
lic authorities and citizens.

D. Giulmagomedov et al. (2023) analysed the process 
of achieving efficiency in the activities of pre-trial inves-
tigation bodies, identifying the main criteria that affect 
it. The researchers drew attention to the negative aspects 
of management activities that are unable to ensure the 
quality of the functions performed by law enforcement 
agencies. In addition, the researchers propose measures 
to introducing changes in the management activities of 
law enforcement agencies. Y. Nazar et al. (2023) defined 
state control as one of the ways of strengthening the 

1  Code of Ukraine on Administrative Offenses No.  80731-X. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/
show/80731-10#Text.

high level of discipline and legality in society, and drew  
attention to the role of administrative guarantees of hu-
man rights in the process of such control. L.H. Chystok-
letov  et al.  (2023) noted the need to develop measures 
aimed at preventing information risks in the national 
security system through the prism of various biological 
threats. The authors pointed out the need to prevent a 
decline in the quality of life and economic activity, as well 
as to prevent the unauthorised dissemination of medi-
cal information, which depends on the development of 
the public administration mechanism. O.  Ostapenko  et 
al. (2022) pointed out that administrative and legal reg-
ulation in Ukraine needs to be significantly improved. 
When analysing administrative offences in the financial 
sector, the researchers drew attention to administrative 
liability and the need to prevent the commission of such 
administrative offences. A.O. Volkova (2020) drew atten-
tion to certain aspects of preventing administrative of-
fences in the information sphere. The researcher notes 
that one of the components of the preventive mech-
anism for administrative offences in the information 
sphere is to establish the causes of these offences. 

The purpose of the article was comprehensive re-
search of the institute of administrative offences preven-
tion based on the analysis of its theoretical foundations 
and legal consolidation at the legislative and subordinate 
levels. In order to achieve this goal, the following tasks 
are set: to analyse the essence of the term “prevention 
of administrative offences” and its correlation with the 
term “averting of administrative offences”; to character-
ise the legal support of the institute of prevention of ad-
ministrative offences at the legislative and subordinate 
levels; to propose a set of measures to improve the insti-
tution of preventing administrative offences in Ukraine.

MATERIALS AND METHODS
To achieve the goal and fulfil the objectives of the re-
search, the author used an appropriate set of methods. 
The dogmatic method made it possible to analyse the 
theoretical and legal foundations of administrative of-
fence prevention, and to interpret the terms of the insti-
tution of offence prevention, and as a result, the author 
identified the need for its proper legal consolidation. 
In particular, it is established that legal regulation of 
administrative offence prevention is carried out at the 
legislative and subordinate levels. Using the compara-
tive method, the author identified the differences be-
tween prevention and averting of offences. The use of 
this method was due to the fact that at the legislative 
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level and in legal science there is no single interpreta-
tion of the term “prevention of administrative offences”.  
Moreover, it is often identified or compared with the 
term “averting of offences”. 

The statistical method was the basis for collecting, 
processing and highlighting the state of spread of ad-
ministrative offences under Articles 173-184 of the Code 
of Ukraine on Administrative Offences1 for 2019 and 
2022 years. Statistical data is provided for each of the 
articles separately and includes: the number of persons 
who committed administrative offences; the number of 
detected administrative offences; the number of admin-
istrative protocols drawn up; the number of decisions 
considered and made. The information on adminis-
trative offences made it possible to state the tendency 
of spreading administrative offences, increasing their 
types, and therefore the expediency of identifying the 
causes and conditions that lead to their commission.

The hermeneutic method helped to clarify the legal 
acts regulating certain aspects of administrative offence 
prevention. Given the fact that there is no single legal act 
in Ukraine which would contain a comprehensive reg-
ulation of all aspects of administrative offence preven-
tion (state policy in the field of administrative offence 
prevention, the system of entities authorized to prevent 
administrative offences, the specifics of the process of 
identifying the causes and conditions which lead to the 
commission of administrative offences, the system of 
measures to prevent administrative offences depend-
ing on the type of administrative right), the author used 
the hermeneutic method to identify the specific aspects 
of administrative offences. In particular, attention was 
paid to the provisions of the Constitution of Ukraine2, the 
Code of Ukraine on Administrative Offences3, the Law of 
Ukraine No.  580-VIII4, the Law of Ukraine No.  876-VII5, 
the Law of Ukraine No. 280/97-VR6, the Order of the Min-
istry of Family, Youth and Sports of Ukraine, the Ministry 

1  Code of Ukraine on Administrative Offenses No.  8073-X. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/
show/80731-10#Text.
2 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
3  Code of Ukraine on Administrative Offenses No.  8073-X. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/
show/80731-10#Text.
4 Law of Ukraine No. 580-VIII “On the National Police”. (2015, July).  Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
5  Law of Ukraine No.  876-VII “On the National Guard of Ukraine”.  (2014, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/876-18#Text.
6 Law of Ukraine No. 280/97-VR “On Local Self-Government in Ukraine”. (1997, May). Retrieved from https://zakon.rada.gov.ua/laws/
show/280/97-%D0%B2%D1%80#Text.
7 Order of the Ministry of Family, Youth and Sports of Ukraine, Ministry of Internal Affairs of Ukraine No. z0917-09 “On the Approval 
of the Instructions on the Procedure for the Interaction of Structural Units Responsible for the Implementation of the State Policy 
on the Prevention of Violence in the Family, Services for Children, Centers of Social Services for Family, Children and Youth and 
Relevant Units of the Internal Affairs Bodies on Matters of Implementation of Measures to Prevent Violence in the Family”. (2009, 
September). Retrieved from https://zakon.rada.gov.ua/laws/show/z0917-09#Text.
8 Order of the Ministry of Internal Affairs of Ukraine No. z0686-18 “On the Approval of the Instructions for Organizing the Work of 
Juvenile Prevention Units of the National Police of Ukraine”. (2017, December). Retrieved from https://zakon.rada.gov.ua/laws/show/
z0686-18#Text.

of Internal Affairs of Ukraine No. z0917-097, Order of the 
Ministry of Internal Affairs of Ukraine No. z0686-188.

Using the systemic and functional methods, the 
institute of administrative offence prevention is re-
searched through the prism of its various elements, 
which contributed to the consideration of the institute 
of administrative offence prevention as an integral sys-
tem. In particular, the analysis of the elements of an ad-
ministrative offence made it possible to identify their 
significance for the development of measures to pre-
vent administrative violations. In order to form a vision 
of the institution of preventing administrative offences, 
the author examined the provisions of legal acts estab-
lishing the subjects involved in preventing administra-
tive offences and their powers. In addition, the systemic 
and functional methods helped to identify the contro-
versial provisions regarding the expediency of adopting 
a single special law in the field of prevention of admin-
istrative offences.

RESULTS AND DISCUSSION
Corpus delicti of an administrative offence and its sig-
nificance for the development of measures to prevent 
administrative violations. Measures to prevent ad-
ministrative offences are an important element of the 
modern legal system aimed at ensuring law and order, 
security and economic development of society. They 
help to avoid potentially negative consequences of ad-
ministrative offences that may pose a threat to public 
welfare. In addition, measures to prevent administra-
tive offences contribute to creating conditions for more 
effective anti-corruption. This is because by identifying 
and addressing the causes of administrative offences, 
the possibility of abuse of power and corrupt practices 
can be reduced. Another reason for researching ways 
to prevent administrative offences is that they help to 
maintain public trust in the legal system. 

https://zakon.rada.gov.ua/laws/show/80731-10#Text
https://zakon.rada.gov.ua/laws/show/80731-10#Text
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
https://zakon.rada.gov.ua/laws/show/80731-10#Text
https://zakon.rada.gov.ua/laws/show/80731-10#Text
https://zakon.rada.gov.ua/laws/show/580-19#Text
https://zakon.rada.gov.ua/laws/show/876-18#Text
https://zakon.rada.gov.ua/laws/show/876-18#Text
https://zakon.rada.gov.ua/laws/show/280/97-%D0%B2%D1%80#Text
https://zakon.rada.gov.ua/laws/show/280/97-%D0%B2%D1%80#Text
https://zakon.rada.gov.ua/laws/show/z0917-09#Text
https://zakon.rada.gov.ua/laws/show/z0686-18#Text
https://zakon.rada.gov.ua/laws/show/z0686-18#Text
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Pursuant to Article  9(1) of the Code of Ukraine on 
Administrative Offences, an administrative offence 
(misdemeanour) is an unlawful, culpable (intentional or  
negligent) act or omission that infringes upon public 
order, property, rights and freedoms of citizens, the es-
tablished order of governance and for which the law 
provides for administrative liability1. Administrative 
offences are characterised by a number of specific fea-
tures that form their legal elements. It should be noted 
that, depending on the legal properties, there is a dis-
tinction between those features that have legal signifi-
cance and those that do not. In turn, legally significant 
features may be included in the legal composition of an 
offence (so-called constructive features), while others 
are not included in such a composition (for example, 
circumstances that mitigate or aggravate liability, etc.). 
The composition of an administrative offence is a set of 
main, defining features that are identified by the legisla-
tor as typical, necessary and at the same time sufficient 
to bring a person to legal liability (Kubakh, 2019).

In general, legal science distinguishes four elements 
of an offence: object, objective side, subject, and subjec-
tive side, which are characteristic of the administrative 
law branch. Describing the object as an element of an ad-
ministrative offence, it should be noted that it is the so-
cial relations encroached upon by an unlawful act. From 
the above legislative definition, it can be established that 
the object is public order, property, rights and freedoms 
of citizens, and the established order of governance. At 
the same time, a significant clarification is needed: the 
object of an administrative offence is public relations in 
the field of public administration, which are regulated by 
administrative law and protected by administrative lia-
bility measures (Samofalov, 2020). As noted by M.V. Vol-
chenko  (2022), in the legal literature, the objective side 
is defined as an element of the offence that includes the 
features that determine the act of external behaviour 
of the offender. The content of the objective side of the 
offence is made up of such features as the act (action or 
inaction), its harmful consequences, the causal link be-
tween the act and the consequences, place, time, setting, 
method, tools and means of committing the offence.

With regard to the third element of an administra-
tive offence, it should be noted that there is no legislative 
definition of the concept of a subject of an administrative 
offence. At the same time, in the theory of administrative 
law, the research of the essence of this concept has re-
peatedly aroused scientific interest. Thus, in particular, 
K.Ye. Tsabeka (2020) noted scientific positions according 

1  Code of Ukraine on Administrative Offenses No.  8073-X. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/
show/80731-10#Text.
2 Ibidem, 1984.

to which the subject of an administrative offence is a 
person who committed it, who has reached a certain 
age and is sane. Analyzing administrative offences and 
liability, researchers A.M. Kulish and O.M. Reznik (2019) 
defined that the subjective side of an administrative  
offence is an internal, psychological attitude of a person 
to a socially harmful act committed by him/her and its 
consequences. The psychological content of the subjec-
tive side is revealed through such legal features as guilt, 
motive and purpose.

Having analysed the elements of an administrative 
offence, it should be noted that their significance for the 
development of measures to prevent administrative vi-
olations lies in the several aspects. Firstly, the definition 
of the object could help to identify which areas require 
special control and regulation (for example, if the object 
is public order, then prevention measures can be aimed 
at maintaining public safety and counteracting unde-
sirable behaviour). Secondly, the objective perspective 
allows for a focus on specific situations and contexts, 
which helps to develop effective, context-specific pre-
vention measures. Another aspect is that identification 
of the subject makes it possible to understand which 
groups or categories of people may be prone to offenc-
es, which in turn helps to develop preventive measures 
aimed at these groups. Understanding the subjective 
side allows to identify the factors that motivate people 
to commit offences and develop prevention measures 
aimed at strengthening ethical and legal norms.

Doctrinal approaches to defining the essence of 
the terms “prevention of administrative offences” and 
“averting of administrative offences”. The need to pay 
attention to the prevention of administrative offences 
is enshrined in law. Pursuant to Article 6 of the Code of 
Ukraine on Administrative Offences2, executive author-
ities and local self-government bodies, public organi-
sations and labour collectives develop and implement 
measures aimed at preventing administrative offences. 
In this regard, it is advisable to define the term “preven-
tion of administrative offences” for a correct understand-
ing of the measures, subjects and directions in this area. 
It should be noted that both at the legislative level and 
in legal science there is no single interpretation of the 
term “prevention of administrative offences”. Moreover, 
it is often identified or compared with the term “averting 
of offences”. In view of the above, the peculiarities of the 
functioning of each concept should be highlighted.

The researcher A.O.  Volkova  (2020) noted that the 
administrative law doctrine establishes the provision 

https://zakon.rada.gov.ua/laws/show/80731-10#Text
https://zakon.rada.gov.ua/laws/show/80731-10#Text
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that prevention of administrative delinquency should be 
the activity of formal and informal formations and indi-
viduals organised by the state, which is carried out on the 
basis of and for the implementation of laws with a view to 
eliminating the causes and conditions which contribute 
to administrative misconduct and ensure the formation 
of law-abiding behaviour of citizens in the field of public 
administration. Particular attention in the context of the 
research of prevention of administrative offences under 
martial law is paid by B.O. Logvinenko (2022), who notes 
that among the measures to prevent administrative of-
fences under martial law, it is extremely important to 
prioritise the organisation and implementation of pre-
ventive measures. Thus, the emphasis should be shifted 
to those problematic issues, the escalation of which can 
cause mass unrest, panic among the population, desta-
bilisation of the situation in the service area, and harm 
people’s lives and health.

Researchers L.O. Makhova and A.O. Vyprytskyi (2019) 
in their research on the averting of administrative of-
fences in public places proposed the following hierar-
chy of averting elements: the averting direction; groups 
of averting measures that implement the practical ap-
plication of the main areas of offence averting; avert-
ing measure; averting complex; averting programmes. 
K.  Pisotska  (2023) paid special attention to the averting 
of juvenile delinquency during martial law in Ukraine. In 
her research, she points out that the averting of juvenile 
delinquency is a crucial aspect of maintaining order and 
security in peacetime. However, in wartime, the role of 
juvenile prevention units becomes even more important, 
as, in addition to their daily tasks, juvenile police officers 
face new challenges caused by armed aggression. The 
priority areas of work are, on the one hand, the averting of 
juvenile delinquency, and, on the other hand, the creation 
of a safe environment for children, evacuation from dan-
gerous cities where active hostilities are taking place. One 
of the main tasks of the police is to prevent administra-
tive offences, prevent children from being involved in war 
crimes, and to work with children on averting work with 
youth movements (it should be explained that such actions 
are subject to both administrative and criminal liability). 

One of the main shortcomings of the system of 
averting of juvenile delinquency is the problem of legal 
regulation. Despite the wide range of legal provisions 
regulating the activities of actors involved in the avert-
ing of youth crime, they are characterised by inconsist-
ency, contradictory content of legal acts, inadequacy of 
legislation to protect the interests of minors, failure to 
take into account the state and peculiarities of crime 
and the political course of the state in general. For exam-
ple, considerable attention is paid to the observance of 
children’s rights and the protection of their interests, as 

provided for in international legislative documents rat-
ified by Ukraine. This determines the general course of 
Ukraine towards restorative justice, alternative systems 
of responding to juvenile delinquency, which provide an 
individual approach to the child. In turn, the lack of in-
tegrity of the averting system is primarily manifested in 
legislation. By looking at the list of actors involved in the 
prevention of juvenile delinquency, the duplication of 
functions, which creates organisational disputes within 
the system, is identified. Accuracy in the legislative defi-
nition of competences and delineation of functions of 
the subjects of averting activities will lead to more effec-
tive performance of these functions (Muranenko, 2019). 

Another area of public relations that researchers fo-
cus on in the context of the need to prevent offences is the 
area of taxes and fees. It should be noted that informa-
tion and analytical activities of state bodies are of great 
importance due to their influence on tax offenders by 
appropriate measures. In other words, it is about coun-
teracting, averting and deterring such offences. These 
factors can be united by the concept of “counteraction 
to offences”, which covers almost all areas of activity of 
the state, society and citizens that can have a positive im-
pact on the offender, certain types of offences, and spe-
cific acts. This, in turn, combines a set of general social 
and special administrative measures (Trynchuk,  2023). 
Researchers S.O.  Baranov and S.P.  Rybachenko  (2022) 
conceptualized offense prevention as a distinct form of 
social management directed at safeguarding the integ-
rity of legal norms. This approach involves devising and 
executing specific measures to identify and mitigate the 
root causes and circumstances of offenses, along with 
implementing preventive actions targeting individuals 
predisposed to illegal conduct.

Commenting on the proposed scientific approaches 
to defining the essence of the terms “prevention of ad-
ministrative offences” and “averting of administrative 
offences”, it should be noted that the authors have done 
a deal of generalising work, but made several systemic 
mistakes. Firstly, prevention of administrative offenc-
es and averting of administrative offences are two ap-
proaches to ensure order and compliance with the law, 
but they have different emphasis and nature. Secondly, 
prevention of administrative offences is aimed at elim-
inating factors that may lead to the commission of an 
administrative offence. The main emphasis is on taking 
measures in advance to avoid situations that lead to vio-
lations of the law. Preventive measures may include ed-
ucation, training, information campaigns, improvement 
of living conditions, legislative reform, institutional 
changes, etc. Finally, averting of administrative offenc-
es is aimed at those individuals or groups who are at 
increased risk of committing an administrative offence. 
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Avertive measures may include surveillance, monitoring 
of certain categories of citizens, restriction of access or 
opportunities for those who have previously committed 
administrative offences, as well as other measures to 
avoid recurrence of violations.

Legal regulation of the institute of prevention of 
administrative offences in Ukraine. At the constitu-
tional level, there are provisions that are fundamental 
to the formation of the institution of crime prevention 
in Ukraine. In particular, Article  60 of the Constitution 
of Ukraine1 stipulates that no one is obliged to execute 
manifestly criminal orders or instructions. The giving 
and execution of a manifestly criminal order or instruc-
tion is subject to legal liability. This provision contributes 
to the creation of a legal framework for the prevention of 
offences in the following ways:

1. By establishing the principle of executing only law-
ful orders or instructions, the use of power within the law 
and the inviolability of citizens’ rights are ensured.

2.  Guaranteeing the right to refuse to comply with 
instructions or orders if they are clearly criminal serves 
as a tool to prevent administrative offences.

3.  Providing for legal liability for the execution of 
manifestly criminal orders or instructions creates a de-
terrent that may influence a person’s decision to execute 
or refuse to execute manifestly criminal orders or in-
structions.

Another provision that serves as a basis for prevent-
ing administrative offences in the field of finance is Ar-
ticle 67 of the Constitution of Ukraine2. The provision es-
tablishes the obligation of everyone to pay taxes and fees 
in the manner and amounts established by law. All citi-
zens annually submit declarations of their property sta-
tus and income for the previous year to the tax inspec-
torates at their place of residence in accordance with the 
procedure established by law. This provision contributes 
to the prevention of offences in the following ways:

1. The requirement to submit asset and income 
declarations promotes transparency of financial trans-
actions. This helps to avoid shadow transactions, the 
withdrawal of funds abroad, and prevents tax evasion.

2. The obligation to file declarations and pay taxes 
also contributes to the fight against corruption. The 
verification of declarations and compliance with tax 
obligations enables the state to detect illegal schemes 
and tax evasion, which helps to prevent the commission 
of offences.

1 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
2 Ibidem, 1996.
3 Ibidem, 1996.
4 Code of Ukraine on Administrative Offenses No.  8073-X. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/
show/80731-10#Text.

Article 129 of the Constitution of Ukraine3 establish-
es the fundamental principles of judicial proceedings. 
These principles include the equality of all participants 
in the judicial process before the law and the court, the 
requirement to establish proof of guilt, the adversarial 
nature of the proceedings allowing the parties to pres-
ent evidence and arguments, the presence of a prose-
cutor to support public prosecution in court, the right to  
defense for the accused, the requirement for the trial to 
be public and recorded by technical means, the need for a 
reasonable timeframe for the court to consider the case, 
the right to appeal and, in certain cases specified by law, 
to file a cassation appeal against the court decision, and 
the binding nature of the court decision. In addition, the 
perpetrators of contempt of court or judge are held le-
gally liable. Analysing this provision, it can be stated that 
it serves to prevent the commission of administrative of-
fences that encroach on the established order of govern-
ance by participants in the judicial process. In particular, 
the principle of equality before the law excludes the pos-
sibility of unlawful interference in the judicial process or 
favouring one party. This helps to prevent corruption or 
other forms of influence on the judicial process. Another 
aspect is that publicity contributes to public control over 
the trial, which can prevent possible misconduct or mis-
behaviour of participants in the trial. Moreover, the exist-
ence of liability for contempt of court or judge serves as 
a tool to prevent administrative offences that infringe on 
the established order of governance.

At the legislative level, the importance of preventing 
the commission of administrative offences is enshrined 
in Article 6 of the Code of Ukraine on Administrative Of-
fences4 also. The Article proposes a systematic approach 
to preventing administrative offences, covering various 
levels of government and public structures, which allows 
for a comprehensive and effective approach to prevent-
ing offences. The Article  gives local self-government 
bodies and local state administrations the authority to 
manage the activities of administrative commissions 
and other bodies accountable to them, which can en-
sure effective control over the implementation of tasks 
to prevent administrative offences. At the same time, 
there are certain shortcomings that may have a nega-
tive impact on the process of preventing administrative 
offences. Firstly, the Article  does not provide specific 
mechanisms for the implementation of certain tasks, 
which may lead to misunderstandings in the process of 

https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
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their implementation. Secondly, the Article provides for 
measures to prevent offences, but they are not specified. 
This may make it difficult to assess the effectiveness and 
efficiency of the measures taken. Finally, insufficient 
definition of the role and functions of civic organisations 
and labour collectives can lead to discrepancies in their 
participation in crime prevention. In addition, the need

1  Code of Ukraine on Administrative Offenses No.  8073-X. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/
show/80731-10#Text.

to take measures to prevent administrative offences is 
confirmed by the fact that in recent years, Ukraine has-
seen a trend towards the spread of administrative of-
fences, as evidenced by the statistics for 2019 and 2022 
years (for example, under Articles  173-184 of the Code 
of Ukraine on Administrative Offences1), as shown in 
Table 1 and Table 2.

Table 1. Information on administrative offences under Articles 173-184  
of the Code of Ukraine on Administrative Offences for 12 months of 2019

Note: data on Article 184-2 are not available as it was not provided by the Department of Information and Analytical Support of the 
National Police of Ukraine
Source: compiled by the author based on the data provided by the Department of Information and Analytical Support of the 
National Police of Ukraine (Document of National Police of Ukraine No. 36zi,37zi/27/02/2-2023…, 2023)

Table 2. Information on administrative offences under Articles 173-184  
of the Code of Ukraine on Administrative Offences for 12 months of 2022

Articles of the 
Code of Ukraine on 

Administrative Offences

Identified persons 
who committed 

administrative offences

Detected administrative 
offences

Among them
Administrative 

protocols drawn up
Decisions considered 

and made
173 38,090 43,174 43,171 27,789

173-1 75 75 75 54
173-2 85,314 120,533 120,530 81,041

173-4(1) 40 47 47 33
173-4(2) 2 2 2 1
173-4(3) 53 54 54 33
173-4(4) 8 8 8 3
173-4(5) 5 5 5 3

174 415 415 415 306
175-1(1) 258,149 261,494 4,005 2,806
175-1(2) 34,309 51,385 177 127

176 34,307 48,371 163 137

Articles of the 
Code of Ukraine on 

Administrative Offences

Identified persons 
who committed 

administrative offences

Detected administrative 
offences

Among them
Administrative 

protocols drawn up
Decisions considered 

and made
173 47,263 53,213 53,209 32,193

173-1 86 89 89 48
173-2 76,186 109,345 109,332 70,096
174 343 345 344 192

175-1 251,896 275,886 6,241 4,554
176 24,752 32,890 748 723
177 14,608 20,237 561 554

178(1) 373,386 379,272 4,914 3,725
178(2) 66,726 68,921 412 336

179 769 824 786 396
180 2,607 2,908 1,361 793

180-1 176 203 202 143
181 123 130 121 49

181-1 913 1,557 970 391
182 (1) 11,610 11,869 1,671 855

183 45,568 56,242 9,475 4,080
184 33,184 39,111 38,544 25,311

184-1 2 2 2 1
184-2
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The Law of Ukraine No.  580-VIII1 establishes pro-
visions regarding the fundamentals of preventing ad-
ministrative offenses. According to Article  2(1) of this 
law, the police are tasked with providing police services 
in several key areas, including ensuring public safety 
and order, protecting human rights and freedoms, safe-
guarding the interests of society and the state, combat-
ing crime, and offering assistance services to individu-
als who require such support due to personal, economic, 
social reasons, or emergency situations, within the lim-
its prescribed by law. Ensuring public safety and order 
includes an active police presence in public places, in-
teraction with the public and timely response to events 
that may disturb public order. Public safety contributes 
to the creation of a safe environment that makes it dif-
ficult to commit administrative offences. Moreover, en-
suring the protection of human rights and freedoms, 

1 Law of Ukraine No. 580-VIII “On the National Police”. (2015, July).  Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
2  Law of Ukraine No.  876-VII “On the National Guard of Ukraine”.  (2014, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/876-18#Text.
3 Law of Ukraine No. 280/97-VR “On Local Self-Government in Ukraine”. (1997, May). Retrieved from https://zakon.rada.gov.ua/laws/
show/280/97-%D0%B2%D1%80#Text.

as well as the interests of society and the state, should 
contribute to the creation of a stable society in which the 
level of administrative offences should be reduced. An-
other aspect is that assistance to people in difficult life 
circumstances can prevent their potential involvement 
in administrative offences or other negative phenom-
ena. The police can provide social and psychological 
support, help resolve conflicts and otherwise reduce the 
social causes of administrative offences.

The National Guard of Ukraine is also vested with 
functions in the area of offences prevention. According 
to the Article 12(1)(3) of Law of Ukraine No. 876-VII2, the 
National Guard of Ukraine, is obliged to take measures 
aimed at preventing and detecting criminal (administra-
tive) offences. Provisions aimed at preventing adminis-
trative offences are also contained in the Law of Ukraine 
No.  280/97-VR3. In accordance with Article  38, the  

Note: data on Articles 181(3), 184(7), 184-1 are not available as it was not provided by the Department of Information and Analytical 
Support of the National Police of Ukraine
Source: compiled by the author based on the data provided by the Department of Information and Analytical Support of the National 
Police of Ukraine (Document of National Police of Ukraine No. 36zi,37zi/27/02/2-2023…, 2023)

Articles of the 
Code of Ukraine on 

Administrative Offences

Identified persons 
who committed 

administrative offences

Detected administrative 
offences

Among them
Administrative 

protocols drawn up
Decisions considered 

and made
177 22,474 34,459 211 200

178(1) 375,842 38,2320 4,673 3,439
178(2) 69,207 71,878 267 189
178(3) 3,100 3,694 3,622 1,981

179 355 387 374 174
180 3,917 4,653 1,150 565

180-1 105 129 100 50
181(1) 124 124 124 60
181(2) 3 3 3 1
181(3)

181-1(1) 456 488 255 78
181-1(2) 112 220 158 79
182(1) 31,234 31,681 659 382
182(2) 254 288 217 121

183 67,449 83,040 3,214 1,694
183-1 444 453 452 313
184(1) 23,836 27,182 27,173 18,089
184(2) 2,734 4,039 4,037 2,694
184(3) 3,517 3,716 3,716 2,676
184(4) 162 167 167 116
184(7)
184-1
184-2 2 2 2 2
184-3 16 17 17 7

Table 2. Continued
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executive bodies of village, town and city councils have 
the following delegated powers: to take the necessary 
measures in accordance with the law in case of emergen-
cy to ensure state and public safety and order; to resolve 
issues on holding meetings, rallies, demonstrations and 
demonstrations, sports, entertainment and other mass 
events in accordance with the law; to control the main-
tenance of public safety and order during their holding. 
Local self-government bodies have additional powers 
related to the prevention of administrative offenses. 
These include establishing rules, in accordance with the 
law, for improving the territory of a settlement, ensuring 
cleanliness and order within it, regulating trade in mar-
kets, and enforcing rules on noise levels in public places, 
violations of which incur administrative liability. These 
bodies also make decisions on combating natural disas-
ters, epidemics, and epizootics, violations of which also 
result in administrative liability.

It should also be noted that there are legal acts reg-
ulating certain issues of prevention and detection of ad-
ministrative offences at the subordinate level. In particu-
lar, the Order of the Ministry of Ukraine for Family, Youth 
and Sports and the Ministry of Internal Affairs of Ukraine 
No.  z0917-091 was approved. This departmental act 
serves as a tool for preventing administrative offences 
related to domestic violence. For the proper implemen-
tation of the state policy on the prevention of domestic 
violence, the powers are assigned to the structural units 
responsible in this area. Firstly, coordination of activities 
of children’s services, centres of social services for fam-
ilies, children and youth and internal affairs agencies on 
the prevention of domestic violence is provided. Sec-
ondly, keeping records of data on organisations, institu-
tions and establishments working to prevent domestic 
violence and the services they provide to organise the 
provision of necessary assistance to family members 
where violence has been committed or against whom 
there is a real threat of violence, is foreseen. Thirdly, co-
operation with NGOs (non-governmental organization) 
and citizens’ associations to prevent domestic violence 
is envisaged. Finally, organising seminars, roundtables, 
conferences and other events on the prevention of do-
mestic violence is stated.

Another departmental regulatory act is the Order of 
the Ministry of Internal Affairs of Ukraine No. z0686-182, 

1 Order of the Ministry of Family, Youth and Sports of Ukraine, Ministry of Internal Affairs of Ukraine No. z0917-09 “On the Approval 
of the Instructions on the Procedure for the Interaction of Structural Units Responsible for the Implementation of the State Policy 
on the Prevention of Violence in the Family, Services for Children, Centers of Social Services for Family, Children and Youth and 
Relevant Units of the Internal Affairs Bodies on Matters of Implementation of Measures to Prevent Violence in the Family”. (2009, 
September). Retrieved from https://zakon.rada.gov.ua/laws/show/z0917-09#Text.
2 Order of the Ministry of Internal Affairs of Ukraine No. z0686-18 “On the Approval of the Instructions for Organizing the Work of 
Juvenile Prevention Units of the National Police of Ukraine”. (2017, December). Retrieved from https://zakon.rada.gov.ua/laws/show/
z0686-18#Text.

governs the activities of the National Police of Ukraine 
concerning the identification and mitigation of factors 
that contribute to the commission of administrative and 
criminal offenses by children. Section II of the Order 
outlines the main tasks of the juvenile prevention units, 
which include conducting preventive activities to deter 
children from committing criminal and administrative 
offenses, identifying underlying causes and conditions, 
and taking measures within their authority to address 
them. These units also maintain preventive records of 
children at risk of offending and implement individual 
prevention measures with them, as well as work to pre-
vent and combat domestic violence involving children 
and child abuse.

Having studied the system of regulatory legal acts 
in the field of prevention of administrative offences, the 
following features and generalisations can be identified. 
Firstly, the issue of preventing administrative offences 
is given attention at both the legal and subordinate lev-
els. Secondly, there is an extensive and diverse range of 
legal acts regulating various aspects of preventing ad-
ministrative offences and the absence of a single law in 
this area. Finally, there is no comprehensive vision of the 
legislator and departmental institutions in preventing 
administrative offences in various spheres of public re-
lations, and therefore there is uneven legal support for 
the prevention of administrative offences.

Сontroversial aspects of the legal framework for 
the administrative offences prevention. An important 
aspect of the proper functioning of the administrative 
offence prevention system is its clear legal certainty. 
Based on the analysis of the legal regulation of the insti-
tute of prevention of administrative offences, it should 
be revealed that there is no single law in this area, which 
leads to a discussion in the scientific community and 
in the law application process. In this regard, attention 
should be paid to the scientific positions of researchers 
who have studied the expediency of adopting a special 
law in the field of prevention of administrative offences.

L. Gachak-Velychko  (2021) noted that during the 
years of independence, a significant number of legal 
acts aimed at creating a system of bodies responsible 
for the prevention of child abuse was adopted. Howev-
er, according to statistics, the effectiveness of these acts 
has been and remains low. The author mentioned the 



Ivaniuk

Law, Policy, Security, 2024, Vol. 2, No. 1 55

absence of a single regulatory act regulating the preven-
tion of offences – the Law of Ukraine “On Prevention of 
Offences in Ukraine”, although the issue of the expedien-
cy of adopting such a legislative act has been repeated-
ly raised and drafts of such an act have been submitted. 
Also, K.Yu.  Muranenko  (2020) emphasised the need to 
concentrate in a separate legal act (the Law of Ukraine 
“On Prevention of Offences”) legal norms on the preven-
tion of offences, including administrative ones, and in 
the future – to allocate a separate branch of law to ensure 
the prevention of offences.

The analysis of mentioned scientific positions 
makes it possible to identify the following advantages 
and disadvantages of adopting a single legislative act 
which would comprehensively regulate the issues of ad-
ministrative offences prevention. On the one hand, the 
existence of a single legislative act that would regulate all 
aspects of administrative offence prevention can really 
help in defining consistent norms, systemic vision and 
understanding of this area. At the same time, if it is nec-
essary to amend various aspects of administrative of-
fence prevention, this process may be quite complicated, 
given the volume and diversity of areas of social relations 
that require the definition of mechanisms for preventing 
administrative offences within them. On the other hand, 
detailing different aspects of administrative offence pre-
vention in several legal acts allows for a better focus on 
legal support for specific areas and easier amendments 
if necessary. At the same time, such laws may have dif-
ferent levels of detail and provide different standards, 
which may lead to ambiguity and certain contradictions 
in the administrative offence prevention system. 

In view of the above advantages and disadvantages, 
it should be noted that regulation of various aspects of 
the administrative offence prevention system by sever-
al legal acts is more appropriate and justified, but sec-
toral legislation and coordination in this area need to 
be improved. It is necessary to focus on the proper im-
plementation of the existing legal norms in the field of 
prevention of administrative offences. To this end, the 
set of measures to implement is proposed. In particu-
lar, it is important to focus on identifying potential risks, 
developing and implementing preventive measures to 
prevent all types of administrative offences. In addition, 
conducting educational campaigns for citizens, busi-
nesses and other stakeholders on laws, regulations and 
consequences of administrative offences is essential for 
raising awareness of the need for and content of preven-
tive activities. Another proposal is to improve the skills 
of law enforcement officers in the field of preventing 
administrative offences. Finally, it is significant to pro-
vide for expenditures from the state and local budgets 
to finance activities to prevent administrative offences.

CONCLUSIONS
The analysis of the institution of administrative offenc-
es prevention allows drawing the following conclusions. 
For effective, unambiguous application of legislation in 
the field of administrative offences prevention, a clear, 
unified legislative definition of the term “prevention of 
administrative offences” and its distinction from simi-
lar concepts is necessary. A comparative analysis of the 
terms “prevention of administrative offences” and “avert-
ing of administrative offences” has revealed several dif-
ferences. Prevention of administrative offences is aimed 
at eliminating factors that may lead to the commission of 
an administrative offence. The focus is on taking meas-
ures in advance to avoid situations that lead to violations 
of the law. Preventive measures may include education, 
training, information campaigns, improvement of living 
conditions, legislative reform, institutional changes, etc. 
Averting of administrative offences is aimed at those in-
dividuals or groups of individuals who are at increased 
risk of committing an administrative offence. This may 
include control, warning and taking measures against 
specific individuals or groups, restricting access or op-
portunities for those who have previously committed 
administrative offences, as well as other measures to 
avoid recurrence of violations.

Although both approaches are aimed at ensuring 
compliance with the law, deterrence focuses on gen-
eral measures to avoid the occurrence of violations, 
while averting is more focused on specific individuals 
or groups of individuals to avoid the recurrence of ad-
ministrative offences. The institute of preventing ad-
ministrative offences is complex, given the diversity of 
administrative offences and entities authorised to carry 
out activities to prevent administrative offences. This 
has led to the creation of a system of legal acts regulating 
the prevention of administrative offences, and therefore 
there is no single legislative act in this area. As a result of 
the analysis of the expediency of adopting a special law 
in the field of prevention of administrative offences, reg-
ulation of various aspects of the administrative offence 
prevention system by several legal acts seems to be more 
justified, but it is noted that sectoral legislation and co-
ordination activities in this area need to be improved.

For the purpose of proper legal regulation of the 
institute of administrative offences prevention the fol-
lowing set of measures is proposed to be implemented: 
identifying potential risks that cause the commission 
of all types of administrative offences, resulting in the 
development of a system of preventive measures to 
prevent absolutely all types of administrative offences, 
taking into account their specific features; developing 
educational campaigns to explain laws, rules and con-
sequences of administrative offences in order to raise 
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awareness of the need for and content of preventive ac-
tivities; improving the skills of law enforcement officers 
in the field of preventing administrative offences; pro-
viding for expenditures from the state and local budgets 
to finance activities to prevent administrative offences. 
Relevant for further scientific research is the analysis 
of the peculiarities of the reasons prompting the com-
mission of various administrative offences, improve-
ment of the powers of the subjects of administrative 

offence prevention and their cooperation, and the de-
velopment of measures to prevent administrative of-
fences in wartime.
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Теоретико-правові основи  
запобігання адміністративним правопорушенням

Анотація. Актуальність дослідження інституту запобігання адміністративним правопорушенням зумовлена 
тенденцією поширення адміністративних правопорушень, появою нових їх видів та необхідністю мінімізації 
можливих шкідливих наслідків для суспільства. У зв’язку із зазначеним, метою статі був аналіз теоретичних 
та правових засад запобігання адміністративним правопорушенням для формування пропозицій щодо 
удосконалення його правового регулювання та практики здійснення. Під час проведення дослідження 
використано наступний комплекс методів: догматичний, порівняльний, статистичний, герменевтичний, 
системно-функціональний. У статті проаналізовано склад адміністративного правопорушення і 
виокремлено його значення для формування заходів запобігання адміністративним правопорушенням. 
Досліджено доктринальні підходи до визначення сутності термінів «запобігання адміністративним 
правопорушенням» та «профілактика адміністративних правопорушень», у зв’язку із відсутністю їх чіткого 
законодавчого тлумачення. Незважаючи на те, що запобігання адміністративним правопорушенням 
і профілактика адміністративних правопорушень спрямовані на забезпечення додержання закону, 
встановлено, що запобігання акцентується на загальних заходах для уникнення вчинення правопорушень, 
тоді як профілактика більше спрямована на конкретних осіб чи груп осіб з метою уникнення повторення 
адміністративних правопорушень. Виявлено відсутність єдиного законодавчого акту, який би закріплював 
механізм запобігання адміністративним правопорушенням. Виокремлено нормативно-правові акти, які 
регулюють інститут запобігання адміністративним правопорушенням на законодавчому та підзаконному 
рівнях. У результаті проведеного аналізу дискусійних аспектів правових основ запобігання адміністративним 
правопорушенням сформовано пропозиції щодо вдосконалення інституту запобігання адміністративним 
правопорушенням. Практичне значення отриманих результатів полягає у тому, що дослідження має 
теоретико-прикладний характер, а його висновки та пропозиції можуть бути використаними у правотворчості 
для удосконалення законодавчих та інших нормативних актів щодо правового забезпечення інституту 
запобігання адміністративним правопорушенням, у науково-дослідній діяльності для подальшого наукового 
аналізу напрямів вдосконалення правового регулювання  запобігання адміністративним правопорушенням, 
а також у навчальному процесі закладів вищої освіти під час проведення лекційних та практичних занять 
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The modern private law of Ukraine is defined as a com-
plex and dynamic system that constantly evolves un-
der the influence of many factors and covers various 
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Abstract. The relevance of the research is determined by the search for a flexible legal mechanism that would 
contribute to the development of private law under the influence of technology. The use of precedent as a source of 
law can create opportunities for the formation of such an instrument that will not violate the traditions of continental 
law, but will expand the horizons of thought under the influence of current and future innovations. The purpose of 
the research was to determine the place and role of precedent in the legal system of Ukraine and its influence on the 
development of private law. The research is based on a complex approach, which includes several main methods, 
namely: methods of analysis and synthesis, systemic-structural, formal-logical, and the method of legal hermeneutics. 
The article highlights the role of precedent in the development of private law in Ukraine. The influence of the decisions 
of the Constitutional Court of Ukraine, the Supreme Court and the European Court of Human Rights on the country's 
legal system is considered, especially in the context of European integration processes and the constant development 
of legal standards. It is highlighted how legal norms are formed and applied in Ukrainian justice, as well as how court 
decisions affect legal practice and the legislative process. It is noted that the decisions of the Constitutional Court 
of Ukraine, the Supreme Court and the European Court of Human Rights play a key role in the formation of legal 
doctrine and practice in Ukraine. It is emphasized that in Ukraine there is a form of precedent law, the nature of which 
differs from the classical understanding of precedent in the Anglo-Saxon systems. Decisions of the Supreme Court 
can be considered a continental form of law enforcement precedent, although they formally do not have the status of 
directly binding precedents. This allows us to state that case law in its Ukrainian model functions and is focused on 
the development of the legal system, the main role of which is the formation of a unified and effective legal practice. 
It is concluded that the development of technology not only changes the paradigm in the economy and society, but 
also poses new challenges to the legal environment. In this context, judicial precedent acts as an important tool for 
adapting legal regulation to modern realities, ensuring stability and progress in the field of private law. The results of 
the research can be used for further scientific developments in the field of development of private law aimed at the 
development of new legal concepts and tools, as well as for application in law enforcement practice

Keywords: court decision; Supreme Court; Constitutional Court; European Court of Human Rights; case law; the 
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INTRODUCTION
spheres of social life, including but not limited to civil, 
labor, economic, natural resource and other relations. 
Taking into account the potential of prospects caused 
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by the development of digital technologies, adaptation 
to changes, the search for new solutions and ensuring 
the stability of the legal system become especially rel-
evant. The development of digital technologies signif-
icantly affects the sphere of private law, changing the 
conditions and methods of doing business, interaction 
between legal entities, and data and information man-
agement. Adaptation to these changes becomes neces-
sary to ensure efficiency and competitiveness in a glob-
al environment. At the same time, the search for new 
solutions in the legal space plays a key role in ensuring 
transparency, protecting the rights and interests of all 
participants in legal relations. 

Under such conditions, the development of private 
law goes beyond the usual forms of legal relations and 
contributes to the formation of new legal concepts, 
standards and practices. Only flexibility and openness 
to innovation allows developing private law, forming 
an effective innovative sphere of legal relations, while 
the use of various tools in development remains an 
advantage. In the context of the above, it is important 
to note the role of precedents. Precedents have the 
ability to create legal forms that influence the for-
mation and development of legal norms and the legal 
system as a whole. Case law is a significant source of 
law that complements legislation and sets standards 
for the interpretation of laws and regulations. An im-
portant feature of precedents is their influence on the 
development of law, adaptation to changes in society, 
its technological progress and values. Precedents play 
a decisive role in European and international law, es-
tablishing standards for the interpretation of laws and 
regulating relations between legal subjects, taking 
into account their contextual significance, and are the 
basis of legislative decisions.

With Ukraine receiving the status of a candidate 
for membership in the European Union in June  20221 
and the approval by the Council of the European Union 
on December  4,  2023 of the decision to start negotia-
tions on Ukraine’s accession to the European Union2, 
the development of the legal system and Ukrainian 
private law, in particular, is moving to a new stage of 
its development. Incidentally, this is not only the need 
for compliance of Ukrainian legislation with European 
standards, but also the development of new approaches 
in law-making activities and law enforcement practice. 

1 Joint Statement of the President of Ukraine Volodymyr Zelenskyi, Chairman of the Verkhovna Rada of Ukraine Ruslan Stefanchuk, 
Prime Minister of Ukraine Denys Shmygal "On the Decision of the European Council to Grant Ukraine the Status of a Candidate for 
Membership in the European Union, Adopted at the Meeting of the European Council". (2022, June). Retrieved from https://zakon.rada.
gov.ua/laws/show/n0001100-22#Text.
2 Statement of the Ministry of Foreign Affairs of Ukraine “On the Decisions of the European Council”. (2023, December). Retrieved from 
https://mfa.gov.ua/en/news/zayava-mzs-ukrayini-shchodo-rishen-yevropejskoyi-radi.

The transformation of Ukrainian private law is pri-
marily related to the formation of legal understanding 
in European traditions and the formation of a strategy 
for the development of Ukrainian private law focused 
on the future. This is especially relevant, since the sys-
tem of Ukrainian law is based on the methodology of 
Soviet law, which complicates, as R.A. Maidanyk (2016) 
notes, “the formation of a liberal understanding of law”. 
Therefore, the creation of a foundation that meets in-
ternational democratic standards is key to Ukraine’s 
successful integration into the European legal space, 
and will contribute to the development of the legal sys-
tem and private law in particular. Coincidentally, the 
world’s focus on the constant development of tech-
nology has a huge impact on this process. The modern 
period defines new prospects for the development of 
private law, caused by the development of technolo-
gies that change the usual models of legal regulation. 
A characteristic feature of Ukrainian private law is 
that it evolves and develops not in isolation, but in the 
process of relentless integration of the best practices 
and institutions from world jurisprudence. Such con-
vergence of legal systems is natural for open societies. 
One of the results of the said convergence in law can 
be considered the spread of judicial precedent among 
the sources of private law. Judicial precedent is a court 
decision that establishes a rule or principle that can be 
used by a court or other legal authority when deciding 
future cases with similar circumstances (Zapara, 2021).

D. Verbytskyi  (2019) focuses on the analysis of ju-
dicial precedent, focusing on conceptual aspects and 
notes that in common law countries, judicial precedent 
takes precedence over the law. The author notes that 
in such countries, courts often resolve disputes, even 
when the law is ambiguous, outdated or absent at all, 
and points to the importance of judicial awareness in 
this process. Instead, in the continental legal system, 
judicial precedent is treated as case law or customary 
law, which is not binding on lower courts when decid-
ing similar cases. V.A. Kroitor (2023) examines the use 
of case law created by judges of the European Court 
of Human Rights in the decision-making process of 
Ukrainian courts. The author focuses on the analysis 
of the impact of the practice of the European Court of 
Human Rights  (ECtHR) on domestic justice, pointing 
out the specifics of the integration of international  

https://mfa.gov.ua/en/news/zayava-mzs-ukrayini-shchodo-rishen-yevropejskoyi-radi
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standards into the national legal system. As a result of 
the research, it is concluded that the implementation of 
precedent practice of the European Court on the basis 
of the European Convention on Human Rights into the 
legal environment of Ukraine will contribute not only to 
the approximation of the Ukrainian state to European 
standards of human rights, but will also ensure the pro-
tection of human rights and freedoms in all intrastate 
relations, which positively will affect the implementa-
tion of the principles of the rule of law, which are spec-
ified at the constitutional level.

O. Shakirova  (2019) studies the foreign experience 
of applying court precedent as a source of law, this work 
reflected different approaches to the application of prec-
edent in world practice. The author states that in the 
countries of the Anglo-Saxon legal system, court prece-
dent is considered a source of law, which is mandatory 
for courts in solving similar cases. This follows from the 
principle “to adhere to what has already been decided 
and not to disturb what is quiet” (stare decisis et non quie-
ta movere). This approach has been successfully adopted 
by the USA, Canada and Australia, which proves its effec-
tiveness. M.  Sharenko  (2019) studies the role of judicial 
precedent in the system of legal sources of Ukraine. The 
researcher emphasized the importance of understand-
ing court precedent as one of the key elements of the 
country’s legal system. K.  Tokaryeva  (2019) focused on 
the scientific discussion regarding the fundamental re-
thinking of the role of precedent as a source of law in the 
legal systems of the countries of the Romano-German-
ic legal tradition. The author notes that earlier in these 
legal systems, the possibility of the existence of legal 
norms in any other form, apart from official normative 
legal acts, was rejected.

Continuing the scientific discourse, it is important 
to note that precedent plays a key role in legal systems 
based on the principles of common law, where decisions 
of higher courts are a source of law and binding for use 
in similar cases by lower courts. And although the prec-
edent is an atypical form of law for the continental legal 
family, it has taken a prominent place in the system of 
sources of European and national law. By updating the 
idea of using precedent as a source of law, it is possible 
to create opportunities for the formation of a flexible 
instrument of change, while not allowing the risk of de-
parture from the traditions of continental law, but only 
to expand the range of opinions in the context of current 

1 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
2 Law of Ukraine No. 1402-VIII “On the Judiciary and the Status of Judges”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/
show/1402-19#Text.
3 Law of Ukraine No. 3477-IV “On Implementation of Decisions and Application of Practice of the European Court of Human Rights”. 
(2006, February). Retrieved from https://zakon.rada.gov.ua/laws/show/3477-15#Text.

and future transformations. Considering that the devel-
opment of private law is taking a new shape, focusing on 
the influence of precedent is an obvious and strategical-
ly considered step for the development of effective legal 
constructions. Although the article deals primarily with 
the influence of the precedent on the development of 
Ukrainian private law, an additional analysis of the sig-
nificance of the precedent in international practice will 
contribute to a comprehensive approach to revealing the 
essence of its application in accordance with the trends 
of the modern world. The purpose of the study is to study 
the meaning of the court decision, the conditions for the 
transformation of the court decision to the role of a prec-
edent, and to determine the influence of the precedent 
on legal practice and the formation of legal doctrine in 
the private law system of Ukraine.

The methodology of this study is based on an inte-
grated approach, which includes several main meth-
ods: system analysis, as well as methods of analysis and 
synthesis. This methodology makes it possible to com-
prehensively investigate the influence of decisions of 
the Supreme Court, the Constitutional Court of Ukraine 
and the European Court of Human Rights on the devel-
opment of private law in Ukraine. The precedent nature 
of these decisions is enshrined in the national legisla-
tion of Ukraine, namely, Article  152-2 of the Constitu-
tion of Ukraine1, part 5 and 6 of Article 13 of the Law of 
Ukraine No.  1402-VIII 2, as well as Article  17 of the Law 
of Ukraine No. 3477-IV 3. The system-structural method 
made it possible to analyze the main concepts related to 
the subject of research, namely “judgment”, “private law”, 
“precedent”. Along with the system-structural method, 
the formal-logical method and the method of legal her-
meneutics were used in the study, with the help of which 
normative-legal acts of national significance, as well as 
theoretical developments in the relevant field, were in-
vestigated. Comparative analysis has become useful for 
clarifying approaches to judicial precedent in Ukraine 
and in other countries, in order to determine how this 
tool is used in different legal systems and how it af-
fects the development of private law, in particular in the 
countries of the European Union and the Anglo-Saxon 
type. In the study, the problems of applying precedent 
in the system of Ukrainian law are also determined by 
the method of analysis. The method of synthesis has 
become useful for researching the effectiveness of the 
influence of precedent on the development of private 
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law. The forecasting method helped to outline the signif-
icance of the precedent in the system of development of 
private law under the influence of introduced technolo-
gies and innovative changes.
Comparative review of scientific research by Ukrainian 
and foreign authors. Conducted research in the field of 
private law in national and international circles high-
lights various issues, including the modernization and 
harmonization of private law in accordance with mod-
ern standards. They also emphasize the importance of 
studying the evolution and overcoming of past prob-
lems, pointing to the role of the rule of law in the devel-
opment of a quality legal system and the formation of 
precedents. Special attention is paid primarily to high-
lighting the role and place of judicial precedent from the 
standpoint of application in the Anglo-Saxon and conti-
nental legal systems.

M.V. Belova and I.Ye. Peresh (2023) examine the influ-
ence of Roman law on the modern legal paradigm shift. 
Their research focuses on the historical roots and influ-
ence of Roman law on modern legal systems, especially 
in the context of the development of case law. M.A. Tik-
honova  (2022) analyzes judicial precedent as a source 
of sports private law. The author examines in detail how 
court decisions affect the development of sports law, 
in particular, the formation of legal norms in this area. 
O.I.  Kharitonova  (2021) studies the concept of “actio” 
and the implementation of private law in ancient Rome. 
This study provides an important historical context for 
understanding the development of legal systems and 
their modern interpretation. S.O.  Shipko  (2022) draws 
attention to the peculiarities of subjects of private inter-
national law. The author examines the criteria for recog-
nizing the functional legal personality of transnational 
companies, considering the importance of their role in 
international legal relations. S.I. Zapara (2021) continued 
the study of the influence of judicial law-making on the 
formation of precedent law in Ukraine. The author ana-
lyzed the role of courts in the formation of the procedur-
al legal model and their influence on the national legal 
system, and comes to the conclusion that “the external 
influence of judicial precedents, which are formed by the 
ECHR and the Supreme Court’s rulings in the field of ex-
tended interpretation of the norms of the European Con-
vention on Human Rights, actually affects on legislation 
and judicial practice of Ukraine”. E.  Gramatskiy  (2019) 
expanded this topic by studying the role of judicial and 
arbitration practice in the context of private interna-
tional law. The author emphasized the importance of 
precedents in the international context, pointing to their 
influence on the formation of legal norms. S.S. Panchen-
ko  (2021) explores European Union law as a source of 
civil contract law. The author considered the impact of 

European legislation on national contract law, point-
ing out the trends and prospects of its development. 
A.M.  Melnyk  (2021) studies the genesis of judicial prac-
tice and judicial precedent. The author drew attention 
to the historical development of judicial practice and its 
influence on the formation of judicial precedent. R. Ba-
banli and P.  Pushkar  (2019) discuss the (non)relevant 
application of ECtHR jurisprudence, providing practical 
advice. This article examines the complexities of incor-
porating international standards into national justice.

O. Vladykin and O.  Grachova  (2023) consider the 
peculiarities of the application of judicial precedent in 
the civil process of Ukraine. The authors analyzed how 
court decisions affect the civil process, and also consid-
er the interaction of precedent with legislative norms. 
In this context, D.M. Yasinok (2019) analyzes the judicial 
precedents of the European Court of Human Rights as a 
source of civil procedural law of Ukraine, demonstrating 
the importance of international standards in national 
legislation and draws attention to the relevance of sci-
entific research for the development and formation of 
case law in Ukraine. The author emphasizes the need for 
a deep theoretical analysis of case law for its further de-
velopment. Authors A.V. Kisil et al. (2022) study the place 
of ECtHR precedent in the system of sources of crimi-
nal law. The authors analyzed how the decisions of the 
ECtHR affect criminal law, considering them as an im-
portant element of the legal system. R. Sabodash (2019) 
examines the influence of the publication of court de-
cisions on the formation of “persuasive precedent”. The 
author points out the importance of the availability 
of court decisions for the formation of legal practice. 
L.V.  Dundych  (2019) examines judicial precedent in the 
legal norms of foreign countries, providing a compara-
tive legal characterization. This study is important for 
understanding international practice and its impact on 
the Ukrainian legal system.

The arguments expressed by national researchers 
are primarily based on the principles of observation, 
while the authors of this work definitely support the 
achievement of legal stability and predictability, the de-
velopment of a unified judicial practice of law enforce-
ment, and the need to maintain agreed positions in the 
application of legal norms. The analysis of the historical 
roots of Roman law and the study of its influence on the 
modern legal paradigm demonstrate that precedents 
have deep roots and can influence the formation of legal 
norms in modern legal systems. It is also affirmative that 
precedent traditions are important in the development of 
legal science and practice, they contribute to the forma-
tion of legal culture and ensure the connection between 
past and modern law, which results from the understand-
ing of precedent as judicial practice or customary law. 
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Highlighting the role of precedent is primarily due 
to its fundamental place in the law-making sphere, de-
spite the differences in application in the Anglo-Saxon 
and continental legal systems. Turning to the positions 
of foreign scientists who study the logic and theory of 
the application of judicial precedent in various legal 
systems, we will first of all turn to the considerations of 
F.P.  Shecaira  (2014) on the difference in approaches “be-
tween two forms of legal reasoning, namely, reasoning 
about the law and reasoning according to law” (Shecai-
ra,  2014). Studying the order of the same legal system, 
K.N.  Llewellyn  (2015) noted that a particular court case 
contributes to the development of traditions and ap-
proaches to the formation of judicial precedents, and em-
phasized that the search for effective solutions requires a 
review of the legacy and constant renewal of the doctrine.

K.M. Ehrenberg  (2023) developed the theory of the 
artifactual nature of precedent, noting that “once we 
start thinking clearly about precedent, custom seems 
to have an outsized role  (…). Those decisions then form 
the basis of further decisions that maintain the author-
ity of that custom, even as the later decisions now cite 
the precedent rather than the custom directly”. C. Gün-
zl (2021) examines German law through the lens of a his-
torical excursion into a nineteenth-century collection to 
understand the apparent contradiction in German law 
between the clear doctrine that previous decisions have 
no binding legal force and the facts of practice that show 
about the influence of past cases on future decisions. 
Describing the structure of the courts at the time, the 
author argues that although each state had its own high-
est court and was not legally bound to the others, mutual 
respect between the courts for approved decisions con-
tributed to the unification of civil law without the incen-
tive of the German Union or individual lands. 

Examining the historical role and authority of prec-
edent under statutory provisions in Germany, England 
and Wales, Sweden, and the United States, Th.  Lund-
mark (2012) points out that, with few exceptions, judicial 
overturning of precedents is rare. In their work, P. Craig 
and G. de Búrca (2020) examine the role of judicial prec-
edent in the European Union system and also consider 
the application of the doctrine of direct effect in Europe-
an law. They note that although provisions of European 
Union law in national courts may not have horizontal 
direct effect, their influence on decisions of the Court 
of Justice of the European Union is allowed through the 
principles of indirect effect and harmonious interpreta-
tion. L.  Leszczyński  (2020) analyzes the use of previous 
court decisions in the countries of the continental legal 
system. The author points to the development of a prec-
edent type of judicial practice, which, according to the 
researcher, depends on changes in the composition of 

the judicial panel and the absence of relevant provisions 
in the legislation. M. Durovic and T. Tridimas (2021) study 
new directions of private law development under the 
influence of technological development and innovative 
changes. The authors noted the historical value of the 
precedents that were approved in the era of industrial 
revolutions and recognized them as a tool for better un-
derstanding of modern phenomena and the possibilities 
of ensuring the stable development of society. Research-
ers emphasize that these precedents can be useful in the 
context of the development of technology and innova-
tion, helping to ensure the adaptation of the legal frame-
work to modern challenges and needs of society.

According to the general trend of research conduct-
ed by foreign scholars, judicial precedent is recognized 
as a key tool for the development and stabilization of 
legal systems. It determines the course of development 
of law and ensures stability and predictability in judicial 
practice. Foreign scientists point to the significant role of 
court precedent in the formation of legal norms, the res-
olution of complex legal issues, and the development of 
legal doctrine. In addition, it highlights the importance 
of distinguishing between two forms of legal thinking: 
reasoning about law and reasoning according to law, 
which affects the way judicial precedent is analyzed and 
applied. At the same time, it is noted that for countries 
of the continental type, the formation of a precedent 
type of judicial practice is primarily characteristic. In the 
context of technological and innovative changes, judi-
cial precedent acquires special importance, as it helps to 
adapt the legal system to new challenges and changes in 
society. Research also emphasizes the importance of un-
derstanding historical precedents for the correct inter-
pretation and application of legislation in contemporary 
settings. The role of judicial precedent in European law, 
in particular through the doctrine of direct effect, is rec-
ognized as an important mechanism for the protection 
of citizens’ rights and the effective functioning of Euro-
pean institutions. All these aspects emphasize the im-
portance of judicial precedent as a tool for ensuring legal 
stability, development and protection of human rights in 
the modern legal environment.

Each of the studies contributes to the understand-
ing of the role and significance of the precedent in the 
legal system, both in Ukraine and in the internation-
al context, allowing to form a more complete picture 
of this aspect of the modern legal form of the develop-
ment of law. Combining key directions in the research 
of Ukrainian and foreign scientists, the analysis of dif-
ferent approaches of researchers to judicial precedent 
demonstrates its importance as a tool for ensuring the 
stability, predictability and development of the legal sys-
tem, as well as its role in the formation of legal culture 



Tsvigun

Law, Policy, Security, 2024, Vol. 2, No. 1 63

and ensuring the connection between past and mod-
ern law, noting the importance of using legal traditions 
as an organic renewal of modern private law.  How-
ever, the analysis of scientific works shows in favor of 
the fact that the role of precedent in the development 
of the private law of Ukraine still remains insufficient-
ly researched, which emphasizes the relevance of the 
chosen topic. Taking into account the intensive develop-
ment of private legal relations under the influence of the 
development of social relations, the role of precedent 
in the regulation and resolution of disputed issues ac-
quires a defined different meaning. Changes in society, 
its economy and the technological environment create 
new challenges for the legal system, which often require 
adaptation and innovative approaches. In this context, 
precedent can contribute to ensuring the stability and 
predictability of the legal environment for modern chal-
lenges and needs of society.
Private law and precedents: Ancient Rome. First of all, 
the authors of this article considered how private law 
and precedents are related to each other, as well as how 
this relationship differs from the relationship with regu-
lation carried out through regulatory legal acts. From the 
beginning of the era of Roman law, in particular during 
the time of praetorian law, foundations were laid that 
influenced the development of private law and justice in 
the world. Praetors in ancient Rome played a key role in 
shaping legal principles, many of which are still relevant 
today. In this context, the custom in maritime law, which 
was called the Rhodes Maritime Law, was analyzed. In 
ancient Roman times, the Mediterranean seas were the 
stage for ships carrying cargoes ranging from wheat 
to cedar, amphorae of olive oil and other goods. When 
these ships were caught in a storm, often provoked by 
Melthamy winds, the captains usually decided to throw 
some of the cargo overboard to lighten the ship and in-
crease its chances of surviving the storm. After the disas-
ter, when the sea calmed down, the ships continued their 
route to the port, for example, to Rhodes, but the owners 
of the lost cargo suffered obvious losses. These losses 
were necessary to save other goods and the ship itself.

In dealing with the claims arising from these events, 
the praetors of Rome were faced with a dilemma: wheth-
er those who lost their cargo were entitled to compensa-
tion from the owners of the salvaged goods, for an equal 
division of the costs caused by force majeure. Solving 
this issue formed the basis of a fair redistribution of 
risks and losses, similar to modern insurance. Thus, a 
precedent was formed that shaped approaches to solv-
ing similar situations in the future, distributing real risks 
among those who suffered losses due to unforeseen cir-
cumstances. This Roman legal principle demonstrates 
how a particular legal response to a unique problem 

could evolve into a general rule through generalization 
and adaptation to similar future cases. This formed the 
basis for future legal consideration of similar situations, 
strengthening the legal tradition that was passed down 
from generation to generation. During the Justinian era, 
during the codification of law in the sixth century, there 
was an important collection of empirical data, but at the 
same time magistrates were restricted from using such 
empirical material in favor of stricter rules derived from 
available sources. This led to a certain loss of flexibility 
in the judiciary, as judges had to be guided by estab-
lished general norms, instead of considering each case 
individually. This juxtaposition between the rule-based 
continental legal system and the more flexible, associa-
tive system of Anglo-Saxon law reflects a profound dif-
ference in approaches to law and the judiciary. That is 
why, in the context of private law, precedent acts as an 
important tool that ensures the flexibility and adapt-
ability of the legal system.

Precedent accommodates casual interpretation of 
laws and other sources of law, which allows judges to 
adapt the content of legal provisions to specific cases, 
taking into account changing circumstances and so-
cio-economic context. This contributes to a more ac-
curate and fair resolution of cases. In other words, case 
law allows courts to consider the unique circumstances 
of each specific case, providing an individualized ap-
proach to dispute resolution. It allows law to respond to 
modern challenges, ensuring that legal norms do not 
become obsolete, but evolve with changes in society and 
the economy. This is particularly important in the con-
text of private law, where relationships between individ-
uals require a flexible approach that can adapt to diverse 
and dynamic circumstances. Precedents and case law 
allow the legal system to be more responsive to socie-
ty’s needs, ensuring justice is fair and efficient. This is 
especially important in conditions of rapid social and 
economic changes, when traditional legal norms may 
not keep up with the realities of life. 
Precedent in the private law of European countries. 
Private law in European countries is usually based on a 
codified legal system, where laws and codes define the 
rules and regulations that are applied by the courts. 
However, there are aspects of the development of case 
law that should be taken into account. The practice of 
creating precedents existed already from the fourteenth 
and fifteenth centuries and played a significant role 
in the formation of law. Sanctioned by the legislative 
framework, precedents served as a source of law and 
filled significant gaps in Polish law, in particular land 
law, due to the fading of legislative activity and a certain  
stagnation in the field of private law (Lesiński, 2019). Af-
ter the reception of Roman law in the middle of the 16th 
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century, a certain stability of the legal system was estab-
lished in the western part of continental Europe. It was a 
period when almost all the countries of Western Europe 
used almost the same legal system. In Germany, as in 
other countries with limited courts, justice continued to 
take into account local customs and national character-
istics, but despite this process, the principles of German 
law remained distinctive (Freund, 1890). 

A strict hierarchical structure limits the actions of 
judges in the French justice system. It is worth noting 
that French judges do not feel the direct pressure of the 
rules of precedent, which was the norm in other juris-
dictions. They have considerable freedom in considering 
each specific case based on their own interpretation of 
the law. However, this freedom is limited by the possi-
bility of appeal (“appel”) and cassation to the Supreme 
Court (Troper & Grzegorczyk,  1997). Romania’s path in 
the establishment of precedent law is primarily related 
to the implementation of the principles of the rule of 
law, which are based on a broad social and educational 
movement, and take place from the bottom to the top, 
promoting the change of values and respect for rules, as 
well as their creation. At the same time, “the Romanian 
case tells us that any simplistic reform approach based 
on the quantitative addition of judicial capacity, which 
fails to challenge the established legal and social order, 
will result in superficial and unsustainable outcomes” 
(Mendelski,  2007). The idea of precedents is known for 
Hungary. Until the middle of the 20th century, Hungari-
an jurisprudence relied heavily on customary law, which 
was formed by judges, but with the approval of the Civil 
Code in  1960, the law became the main source of deci-
sions in Hungarian civil courts. The system of limited 
precedent, which is being implemented, consists of es-
tablished certain rules, namely “reasons justifying de-
viation from precedents may include instances when “a 
new circumstance  ... arises in the course of the assess-
ment of the particular case which raises doubts about the 
applicability of the previous rule” or “new economic and 
political conditions come to light which make it impossi-
ble to apply the existing rule unchanged” (Novák, 2020).

In modern Germany, the resolution of court cases 
depends to a large extent on the legal method used in 
the country’s highest court, the Supreme Court  (BGH). 
This approach is aimed at ensuring uniform interpreta-
tion and development of legislation. The Supreme Court 
guarantees a certain degree of legal certainty and equal 
treatment of similar cases, helping to eliminate legal 
uncertainties. The principle of equality requires the 
same interpretation and application of the law. In Ger-
many, the provision of legal certainty is one of the key 
constitutional principles that helps ensure a uniform 
method of applying the law. This is done to achieve  

maximum clarity and rationality in the decision-making 
process. It is important to note that court decisions must 
be consistent with the law, both written and unwritten. 
Judges are given the duty to consider both types of law 
in order to ensure the adequacy of justice and avoid a 
narrow positivist approach to cases (Oppermann, 2018). 
In 2023, the German government passed a new law that 
allows the country’s highest court to rule on issues re-
lated to the main legal issues that arise in mass action 
cases, that is, cases that bring together a large number of 
individuals with the same or similar requirements. Un-
der this new law, the Federal Court of Justice (FCJ) gains 
the ability to select specific cases from the pending ap-
peal list in mass action cases involving a wide range of le-
gal issues. The court can make a “precedential decision”. 
It is important to note that such decisions, under this 
procedure, will not become official binding precedents, 
but will serve as an authoritative guide to lower courts 
regarding the interpretation of issues that may arise in 
other cases (Schmidt & Weißbach, 2023).

In the British and Norwegian legal systems, it is 
common practice to consider individual court decisions 
as possible bases for the formulation of general legal 
norms. This practice has two aspects. First, each court 
decision can be considered part of the norm-making 
process because it is consistent with, or significantly 
extends, other decisions dealing with important norms. 
Second, judicial decisions can act as a basis for estab-
lishing, confirming, or changing the rules of precedent, 
even if the judge does not expressly state these rules. In 
such a case, the court’s decision is used as an authorita-
tive argument confirming previous judgments. This dis-
tinction between judges’ “deeds” and “sayings” is impor-
tant because judges’ “deeds” can often contradict their 
“words” in using previous court decisions as a source of 
law (Svein, 2009). 

Therefore, the analysis of the development of case 
law in Europe reflects the diversity of approaches to legal 
regulation and the search for a balance between the sta-
bility of the legal system and the requirements of mod-
ern society. Precedent law in European countries is root-
ed in ancient traditions and customs that reproduce the 
rich history of legal culture. It plays a key role in the de-
velopment of legislation in the era of transformation and 
formation of national legal systems. Although the atten-
tion to precedent law in the countries of Europe differed 
in different historical eras, modernity shows a tendency 
towards the convergence of the systems of common and 
continental law. This is due to the growing attention to 
the role of precedent and acts of legislation in deter-
mining legal standards. However, the development of  
precedent is inevitably influenced by social, politi-
cal and historical factors. Under such conditions, it is  
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important to maintain a balance between the use of case 
law and its relation to legislation to ensure stability and 
progress in the legal field. 
Precedent in the private law of Ukraine. It is generally 
accepted that the division of legal systems takes place 
according to such a basic criterion as the leading source 
of legal regulation. Whereas for the Romano-Germanic 
legal family such a source is a regulatory legal act, for 
the Anglo-American one it is a precedent. A soft form of 
precedent, which directly follows from the requirement 
of legal certainty as a component of the rule of law, is 
characteristic of all the states of the Council of Europe 
and most of the states that apply the continental ap-
proach to the sources of law. First of all, we will analyze 
the normative foundations of precedent law in Ukraine.

In the Constitution of Ukraine1 the word “precedent” 
is not used, as is generally the case in the legislation of 
Ukraine. Meanwhile, Article  151-2 of the Constitution 
of Ukraine2 indirectly establishes a precedent in the le-
gal system of Ukraine, providing that the decisions and 
conclusions adopted by the Constitutional Court (CC) of 
Ukraine are binding, final and cannot be appealed. The 
bindingness of such decisions has a general order and 
applies to all national courts. Decisions of the Consti-
tutional Court of Ukraine affected a number of private 
law issues, especially in the part related to the disclo-
sure of the content of the constitutional principles of 
private law. In one of its decisions, the Supreme Court 
of Ukraine formulated an important legal position, ac-
cording to which the Basic Law of Ukraine – the Consti-
tution clearly regulates the issues of property relations, 
where special attention is paid to defining the scope of 
objects and persons who may have property rights (Arti-
cles 13, 41, 142, 143), the principle of equality of all partic-
ipants in property relations (according to Article 13), the 
protection of the rights of owners and their obligations 
(Articles 13, 41) and it was declared that the norms reg-
ulating the regime of ownership should be established 
exclusively by Ukrainian legislation (in accordance with 
paragraph  7 of the first part of Article  92)3. Analysis of 
these articles, in the opinion of the Supreme Court of 
Ukraine, points to a distinction between state and com-
munal forms of ownership at the level of constitution-
al legislation. At the same time, communal property 
acts as an independent category, not included in state  

1 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text. 
2 Ibidem, 1996.
3 Ibidem, 1996.
4 Decision of the Constitutional Court of Ukraine No. 5-р(II)/2023. (2023, July). Retrieved from https://zakon.rada.gov.ua/laws/show/
v005p710-23#Text 
5 Decision of the Constitutional Court of Ukraine No. 3-р(І)/2019. (2019, June). Retrieved from http://www.ccu.gov.ua/sites/default/files/
docs/3_p1_2019.pdf.
6 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text. 

property, and represents a separate type of property 
right, the management of which is entrusted to territo-
rial communities or bodies created by these4.

In another decision, the Supreme Court of Ukraine 
formed an important legal position, according to which 
the right of ownership is not absolute and may be sub-
ject to restrictions, but any interference with this right 
is allowed exclusively on the basis of legislative acts, 
taking into account the principles of legal certainty and 
proportionality. The last principle involves ensuring a 
balanced relationship between the needs of the individ-
ual and the interests of the public. Restrictions of one’s 
own rights for the purpose of protecting public inter-
ests are considered justified if they constitute the least 
restrictive of all possible options for actions that carry 
less burden on the rights and freedoms of5. Decisions of 
the Supreme Court of Ukraine have a significant impact 
on the development of private law in the country, as they 
determine the fundamental principles of the legal sys-
tem and establish parameters for the interpretation and 
application of laws. The Constitutional Court acts as the 
highest body of constitutional jurisdiction, which en-
sures compliance with the Constitution and protects the 
fundamental rights and freedoms of citizens.

Through its decisions, the Constitutional Court of 
Ukraine influences the development of private law, es-
tablishing key principles of interpretation and applica-
tion of the provisions of the Constitution of Ukraine6, 
which become starting points for legislative and judicial 
decisions in the field of civil, family and property rela-
tions. This includes defining the limits of private prop-
erty rights, freedom of contract, and other important 
aspects of private law. Decisions of the Supreme Court 
of Ukraine help resolve contradictions in legislation, 
ensuring its unambiguity and consistency, which is im-
portant for the stability of the legal system and the pre-
dictability of legal relations.  In addition, decisions of the 
Supreme Court of Ukraine contribute to the harmoniza-
tion of national legislation with international standards, 
especially in the context of human rights and fundamen-
tal freedoms. This allows Ukraine to effectively integrate 
into the global legal community, as well as to ensure that 
domestic law complies with the country’s international 
obligations. In general, the activity of the Constitution-
al Court of Ukraine is key to the development of private 

http://www.ccu.gov.ua/sites/default/files/docs/3_p1_2019.pdf
http://www.ccu.gov.ua/sites/default/files/docs/3_p1_2019.pdf
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law in the country, making an important contribution to 
strengthening the rule of law, protecting the rights and 
interests of citizens, and creating legal conditions for 
economic development.
The influence of the decisions of the Supreme Court on 
the private law of Ukraine. According to Article 13 of the 
Law of Ukraine No.  1402-VIII1 “conclusions regarding 
the application of legal norms, set out in the Supreme 
Court’s rulings, are binding for all subjects of power that 
apply in their activities a regulatory legal act containing 
the relevant legal norm”, while “conclusions regarding 
the application of legal norms, set forth in the decisions 
of the Supreme Court, are taken into account by other 
courts when applying such legal norms”. From which it 
follows that none of the decisions of the Supreme Court 
are binding for judges when considering similar cases. 
Rather, they have a persuasive character, which, howev-
er, cannot prevent a judge from deciding a case to refuse 
its application in cases where he has reasonable grounds 
for doing so. This gives judges some freedom in deciding 
each specific case, allowing them to take into account in-
dividual circumstances without being strictly bound by 
previous decisions. Thus, the same decisions of the Su-
preme Court can be considered a binding precedent for 
all subjects of law, but in relation to courts, they have the 
character of a convincing precedent. 

In the light of the above general remarks, there is a 
need to analyze specific decisions of the Supreme Court 
to find out how they affect private law in Ukraine. Thus, 
in the decision of the Joint Chamber of the Civil Court of 
Cassation of the Supreme Court dated April  18,  2018 in 
case No.  753/11000/14-ts (proceedings No.  61-11svo17) 
the approach to the interpretation of contract terms 
is highlighted2. The legal position states that when it is 
impossible to establish the content of the terms of the 
contract using generally accepted methods of interpre-
tation, in particular, those defined in parts three and four 
of Article  213 of the Civil Code of Ukraine3, one should 
resort to the principle of contra proferentem. This ap-
proach means that in case of ambiguity in the terms of 
the contract, they must be interpreted against the party 
that formulated them. That is, the party that entered a 
certain condition into the contract bears the risk asso-
ciated with flaws in the wording of this condition. This 

1 Law of Ukraine No. 1402-VIII “On the Judiciary and the Status of Judges in Ukraine”. (2016, June). Retrieved from https://zakon.rada.
gov.ua/laws/show/1402-19#Text.
2 Resolution of the Joint Chamber of the Civil Court of Cassation No. 753/11000/14-ts "On the Cassation Appeal of the Private Joint Stock 
Company "Pharmaceutical Firm "Darnytsia" Against the Decision of the Kyiv Court of Appeal Dated 21 November 2017. (2018, April). 
Retrieved from https://verdictum.ligazakon.net/document/73500675.
3 Civil Code of Ukraine No. 435-IV. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.
4 Resolution of the Civil Court of Cassation as part of the Supreme Court No. 487/6970/20 "On the Cassation Appeal of the NGO Stop 
Sludge Against the Decision of the Mykolaiv Court of Appeal of 14 December 2021" (2022, May). Retrieved from https://verdictum.
ligazakon.net/document/104539336.

rule applies both to situations where the party formu-
lated the condition itself, and to cases of using standard 
conditions developed by third parties. According to this 
principle, contra proferentem is used not only for con-
ditions that “were not individually agreed upon”, but also 
for those that were included in the contract “under the 
significant influence of one of the parties”. According to 
this principle, contra proferentem should be applied if 
there are two different interpretations of one condition 
(or several conditions) of the contract, and not two dif-
ferent versions of this condition (or conditions). This rule 
is intended to disadvantage the party who has allowed 
the ambiguity, since it is he who is responsible for the 
ambiguity. In addition, contra proferentem takes into 
account the reasonable expectations of the party that 
did not participate in the formulation of the terms of the 
contract, including the choice of language and wording. 
Also, this principle applies when it is clear that only one 
of the parties to the contract participated in determining 
the wording or even drafted the contract or used stand-
ard terms developed by a third party. In case of uncer-
tainty of the terms of the contract, the interpretation 
should be carried out in favor of the counterparty of the 
party that prepared the draft of the contract or proposed 
the wording of the condition. Until proven otherwise, it 
is presumed that the party who is a professional in the 
relevant field requiring specialized knowledge is the one 
who prepared the terms of the contract. 

Another important legal conclusion in the field of 
private law was formulated by the Supreme Court in 
the ruling of the Civil Court of Cassation of the Supreme 
Court of May  25,  2022 in case No.  487/6970/204. Ac-
cording to the decision of the Supreme Court as part of 
the Joint Chamber of the Civil Court of Cassation dated 
April  18,  2018 in case No.  753/11000/14-ts (proceedings 
No.  61-11svo17) it was established that the obligation to 
compensate moral damage arises in the case of caus-
ing such damage to another person. This obligation is 
formed under the condition of moral damage, the ille-
gality of the actions of the person who caused the dam-
age, the causal connection between the illegal behavior 
and the consequences, as well as the fault of the person 
who caused the damage. Once the person who caused 
the damage is determined, the burden of proof is divided  

https://zakon.rada.gov.ua/laws/show/1402-19#Text
https://zakon.rada.gov.ua/laws/show/1402-19#Text
https://verdictum.ligazakon.net/document/104539336
https://verdictum.ligazakon.net/document/104539336


between the plaintiff and the defendant: the plaintiff 
must prove the fact of moral damage and causation, 
while the defendant must prove the absence of wrong-
doing and fault. Moral damage always has a negative 
character, but not every such damage leads to liability for 
its compensation. The obligation to compensate moral 
damage occurs only when the damage is caused by ille-
gal actions of the responsible person. Money, which acts 
as compensation, turns the damage into a universally 
measurable expression, and the amount of compensa-
tion allows to “estimate” the moral damage. At the same 
time, the amount of compensation should reflect the 
moral damage and contribute to the restoration of the 
victim’s condition. In the process of determining com-
pensation, various factors are taken into account, such 
as the nature of the violation, the depth of suffering, the 
impact on the victim’s abilities, the degree of guilt of the 
perpetrator, other significant circumstances, as well as 
the criteria of reasonableness and fairness. The obliga-
tion to compensate moral damages has its own charac-
teristics, because at different stages its content may be 
uncertain, especially regarding the method and amount 
of compensation. The definition of the content of such 
an obligation may be based on agreements between 
the perpetrator and the victim, in particular regarding 
the amount, method, and terms of compensation. If the 
parties do not reach an agreement, the court decision 
determines the method and amount of compensation. 
Thus, the decision of the Supreme Court of April 18, 2018 
significantly affects the development of private law, es-
tablishing key principles for consideration of cases re-
lated to compensation for moral damage. This decision 
not only clarifies the circumstances under which the 
obligation to compensate moral damage arises, but also 
distributes the burden of proof between the parties. In 
particular, the decision emphasizes that for the obliga-
tion of compensation to arise, it is necessary to prove 
the fact of moral damage, the illegality of the actions that 
caused this damage, the existence of a causal connection 
between the actions and the damage, as well as the fault 
of the person who caused the damage. Thus, the courts 
have clear guidelines for assessing the circumstances of 
the case and the obligations of the parties. The resolu-
tion of the Civil Court of Cassation of the Supreme Court 
of February 23, 2022 in case No. 569/693/21 (proceedings 
No. 61-13565св21 has important role for the development 
of private law in Ukraine1. In it, the Supreme Court came 
to the conclusion that in the context of private law, the 

1 Resolution of the Civil Court of Cassation as part of the Supreme Court in case No. 569/693/21 "On the Cassation Appeal of the Ministry 
of Defence of Ukraine Against the Decision of the Romanivsky District Court of Zhytomyr Region of 22 June 2022". (2022, February). 
Retrieved from https://verdictum.ligazakon.net/document/109854993. 
2 Civil Code of Ukraine No. 435-IV. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15#Text.

concept of invalidity can be applied to various legal acts, 
including decisions of general meetings of members of 
business associations, which are acts of bodies of legal 
entities. It is important to note that the decision of the 
general meeting of participants, as an act of a body of a 
legal entity, differs in its nature from a deed. Thus, the 
standard provisions of the Civil Code of Ukraine and oth-
er legislation that regulate transactions, in particular the 
rules on the legal consequences of non-compliance by 
the parties when concluding a transaction with the re-
quirements of the law from Section 16 of the Civil Code 
of Ukraine2, cannot be directly applied to such decisions. 

In cases where an interested person files a lawsuit 
for invalidation of a decision of a general meeting of a 
company, the defendant is the company itself, and not 
its individual members, since the decision reflects the 
will of the general meeting of participants as a body of 
the company, not an individual participant. The legal po-
sition expressed in the aforementioned resolution made 
an important contribution to the development of private 
law, in particular, by clarifying the application of the con-
cept of invalidity to the decisions of bodies of legal enti-
ties, such as general meetings of members of business 
associations. The decision emphasizes the differences 
between transactions and acts of bodies of legal entities, 
emphasizing that the standard rules governing trans-
actions cannot be automatically applied to decisions 
of general meetings. This is important for ensuring the 
correct legal regulation of intra-organizational relations 
in economic societies, where the decisions of general 
meetings play a key role. Also, the Supreme Court indi-
cated that in cases of contesting the invalidity of such de-
cisions, the defendant is the business association itself, 
and not its individual members. This reinforces the un-
derstanding that the decision reflects the collective will 
of the body of the company, which is important for the 
legal nature and mechanisms for protecting the rights 
and interests of members of business companies. This 
decision contributes to the improvement of the legal 
framework, providing greater predictability and protec-
tion in the field of corporate relations, while at the same 
time emphasizing the need for detailed regulation of in-
tra-corporate processes in accordance with legislation.

In the decision of the Central Committee of the Su-
preme Court dated  10.02.2021 in case No.  754/5841/17 
it was established that the use of private legal mecha-
nisms by participants in civil turnover should not serve 
as a means of evading the payment of debts or the  
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fulfillment of obligations under the legal force of a court 
decision on the recovery of debts, losses or damage1. 
Abuse of rights and use of private legal instruments in a 
manner contrary to their purpose is characterized as fol-
lows: a person (or a group of persons) uses rights improp-
erly (“rights are used to harm”); the presence of harmful 
consequences for other persons (these consequences 
create a certain state in which other subjects find them-
selves, whose rights directly depend on the actions of a 
person who abuses their rights; such a state is unsatis-
factory for other subjects; they experience deficiencies 
in the implementation of their rights due to the lack of 
necessary facts or conditions; the realization of these 
facts/conditions depends on the actions of the person 
abusing his rights; such a person may or may not have 
specific legal relations with the persons affected by his 
actions); the legal status of the person/persons is taken 
into account (a person as a participant in legal relations 
is aware not only of his own rights, but also of the rights 
of other participants in these relations, and also knows 
about the procedure for acquiring and exercising these 
rights; the person is not involved in this relationship for 
the first time, or the relationship has long-term nature, 
or the person is a participant in other similar legal rela-
tionships). The characterized legal position emphasizes 
the importance of responsible use of private legal mech-
anisms in civil transactions. This resolution emphasizes 
the inadmissibility of abuse of law, which consists in us-
ing legal instruments in a way that contradicts their main 
purpose, in particular, avoiding payment of debts or fail-
ure to fulfill obligations determined by a court decision. 

According to the decision of the Supreme Court as 
part of the panel of judges of the Second Judicial Cham-
ber of the Cassation Civil Court in case No. 757/76070/17 
(proceedings No.  615817св21)2, it was stated that in the 
context of private law, which includes labor law, the 
concept of invalidity can affect various types of con-
tracts, including labor contracts. An important feature 
of labor legislation is the presence of mandatory norms 
that not only guarantee minimum social and labor 
standards, but also establish criteria for the invalidity 
of contracts or their separate conditions in the field of 
labor relations. For example, Article 9 of the Labor Code 
of Ukraine3 defines special cases of nullity of contract 
terms, when such terms worsen the position of employ-
ees in comparison with the current labor legislation in 

1  Resolution of the Civil Court of Cassation as part of the Supreme Court No.  754/5841/17 "On the Cassation Appeal Against the 
Decision of the Kyiv Court of Appeal of 03 September 2019". (2021, February). Retrieved from https://verdictum.ligazakon.net/
document/94938438.
2  Decision of the Supreme Court as part of the panel of judges of the Second Judicial Chamber of the Civil Court of Cassation 
No. 757/76070/17 "On the Cassation Appeal Against the Decision of the Kyiv Court of Appeal of 15 November 2021". (2021, November). 
Retrieved from https://ips.ligazakon.net/document/C023094.
3 Code of Labor Laws of Ukraine No. 322-08. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.

Ukraine. The legal position expressed in the said deci-
sion has a significant impact on the development of pri-
vate law, in particular on the relationship between civil 
and labor law. It emphasizes that the concept of inva-
lidity of contracts, characteristic of civil law, can also be 
applied in labor law, which regulates relations between 
employees and employers. This is important, because 
in labor law, a large part of the norms has an impera-
tive character, which determines the mandatory min-
imum working conditions and protection of the rights 
of employees. The decision confirms that any terms of 
employment contracts that worsen the position of em-
ployees compared to the guarantees provided by law are 
invalid. This helps to strengthen the legal protection of 
workers, ensuring that their working conditions cannot 
be worsened by the unscrupulous actions of employers.

Summing up, it can be argued that the decisions of 
the Supreme Court have a significant impact on the de-
velopment of private law in Ukraine. These decisions are 
important not only because they provide an opportu-
nity to formally settle a particular disputed substantive 
legal relationship, but also because they shape the legal 
practice and doctrine on which the lower courts rely. The 
Supreme Court through its decisions brings clarity to the 
interpretation of laws, ensuring their unity and consist-
ency in application. This approach contributes to the sta-
bility of the legal environment and the predictability of 
legal relations. The Supreme Court acts as a guarantor of 
compliance with the principles of private law, ruling on 
issues related to property, contractual relations, civil li-
ability and other key aspects of private law. Its decisions 
help to adapt legislation to modern realities and needs 
of society, as well as ensure the protection of the rights 
and interests of individuals and legal entities. Particu-
larly important is the influence of the Supreme Court on 
the development of legal doctrine through the decisions 
of the Grand Chamber, which often serve as a guide for 
the future development of the legal system and legal sci-
ence. Such decisions contribute to the formation of uni-
fied approaches to the interpretation of legal norms, tak-
ing into account modern challenges and the dynamics of 
the development of social relations.
The influence of decisions of the European Court of Hu-
man Rights (ECtHR) on private law in Ukraine. The influ-
ence exerted by the ECtHR on the system of private law in 
Ukraine has a two-vector nature. First of all, the practice 

https://verdictum.ligazakon.net/document/94938438
https://verdictum.ligazakon.net/document/94938438
https://ips.ligazakon.net/document/C023094
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of the ECtHR has a general impact on the implementa-
tion of private law norms through the introduction of 
a certain form of case law in Ukraine. According to the 
established practice of the ECtHR, the lack of consisten-
cy in judicial practice can undermine trust in the legal 
system and harm the predictability of law enforcement1. 
This is because significant differences in court decisions 
on similar issues create uncertainty and can lead to the 
perception of justice as arbitrary or unfair. Predictability 
and consistency in law enforcement are key to ensuring 
justice, as they allow citizens to understand their rights 
and responsibilities and to anticipate the consequences 
of their actions under the law. Thus, it can be concluded 
that the requirements of the rule of law, in particular in 
terms of ensuring standards of legal certainty, are the 
leading reasons for the establishment of the continental 
model of precedents and case law in Ukraine.

The second important vector of influence is the 
ECtHR’s use of certain principles and standards when 
resolving private legal disputes about violations of the 
Convention on the Protection of Human Rights and Fun-
damental Freedoms. The development of the ECtHR in 
terms of interpretation and application of Article 1 of the 
First Protocol to the Convention – protection of property 
rights – is especially full. Thus, in one of the considered 
cases, the ECtHR established that the restrictions im-
posed by the state on the right to property actually limit-
ed the applicants’ ability to dispose of their property2. In 
another case, the ECtHR recognized a violation of Art. 1 
of the First Protocol, finding that the applicant suffered 
a disproportionate burden due to the state’s interference 
with his right3. In the case of Kasmi v. Albania, the ECtHR 
recognized that the annulment of the judgment by the 
Supreme Court of Human Rights.

Romania, which recognized the applicant’s right to 
property, was a violation of Art. 1 of the first protocol. The 
court indicated the absence of substantial grounds for 
such intervention by the state4. Therefore, the practice of 
the European Court of Human Rights is a source of law 
when considering cases in the Ukrainian court process 
related to the violation of human rights and fundamental 
freedoms. This allows to ensure compliance of court de-
cisions with international human rights standards and 
contributes to the protection of the rights and freedoms 
of citizens in Ukraine.

1 Judgment of the European Court of Human Rights No. 17780/18 "On  Case of Ismayilzade v. Azerbaijan. (2024, January). Retrieved from 
https://hudoc.echr.coe.int/?i=001-230293.
2 Judgment of the European Court of Human Rights No. 21371/10 "On Case of Ismayilzade v. Azerbaijan". (2021, September). Retrieved 
from https://hudoc.echr.coe.int/eng?i=001-211786.
3 Judgment of the European Court of Human Rights "On Case of the National Union of Journalists and Others v. France No. 41236/18". 
(2021, December). Retrieved from https://hudoc.echr.coe.int/?i=001-229417.
4 Judgment of the European Court of Human Rights No. 1175/06 "On Case of Kasmi v. Albania". (2020, June). Retrieved from https://
hudoc.echr.coe.int/?i=001-203153.

Case law in Ukraine: Discussions in the context of Euro-
pean standards. One of the key discussions in the legal 
sphere of Ukraine is the question of the presence and 
nature of precedent law in the Ukrainian legal system. 
This issue is very relevant in the context of Ukraine’s rap-
prochement with European legal standards and integra-
tion into international legal systems. The main subject 
of discussion is whether it can be considered that prece-
dential law operates in Ukraine, that is, a system in which 
the decisions of higher courts determine the direction 
for consideration of similar cases in the future.

Arguments in favor of the fact that case law applies 
in Ukraine can be found by analyzing the practice of the 
Constitutional Court of Ukraine and the ECtHR. These 
courts play a key role in the formation of legal doctrine 
and law enforcement, as their decisions are binding on 
judges when considering cases. For example, decisions 
of the Constitutional Court of Ukraine are binding on all 
other courts and state authorities, which creates a basis 
for precedent in Ukrainian law. In addition, it is impor-
tant to note that the decision of the Supreme Court can 
be considered a continental form of law enforcement 
precedent. Although these decisions do not formally 
have the status of directly binding precedents, as is the 
case in common law systems, they nevertheless serve as 
an important reference point for courts of first instance 
and appellate instance and influence their law enforce-
ment practice. The Supreme Court influences the inter-
pretation of legislation through its rulings and conclu-
sions which brings the Ukrainian system closer to case 
law. Therefore, it can be considered that a peculiar form 
of precedent law operates in Ukraine, although its na-
ture and forms differ from the classical understanding 
of precedent in Anglo-Saxon legal systems. Decisions of 
the Supreme Court of Ukraine and the ECtHR, as well as 
the practice of the Supreme Court, create a basis for the 
formation of precedent legal practice in Ukraine, at the 
same time emphasizing the importance of such a mech-
anism to ensure the unity of law enforcement and the 
predictability of court decisions. This contributes to the 
strengthening of legal certainty and stability, providing 
effective protection of the rights and legitimate interests 
of citizens and legal entities, and also contributes to the 
development of legal science and education in Ukraine. 
At the same time, the question of the correlation of  

https://hudoc.echr.coe.int/?i=001-230293
https://hudoc.echr.coe.int/eng?i=001-211786
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The impact of precedent on the development of Ukrainian Private Law

Law, Policy, Security, 2024, Vol. 2, No. 170

precedents in the national legal system of Ukraine, 
namely in the context of the interpretation of the Consti-
tution of Ukraine, remains debatable1.

The main problem is to find out whether the Consti-
tutional Court of Ukraine (CSU) is obliged to interpret the 
Constitution of Ukraine2 take into account the ECtHR’s 
decision, whether, instead, the Constitution of Ukraine 
has an autonomous meaning, independent of the Eu-
ropean Convention and the practice of the Strasbourg 
Court. On the one hand, the Constitution of Ukraine3 is 
the Basic Law of the country and has the highest legal 
force, which exceeds the force of any international trea-
ties to which Ukraine is a party. According to this posi-
tion, when interpreting the Constitution, international 
treaties, including the practice of the ECtHR, should not 
be taken into account as direct sources of interpreta-
tion of the Constitution. On the other hand, there is an 
established practice of interpreting the Constitution of 
Ukraine4, which involves taking into account the pro-
visions of international treaties and the practice of the 
ECtHR in order to ensure consistency and unity in the 
decisions of the Constitutional Court of Ukraine and the 
ECtHR. This approach is based on the assumption that 
Ukraine, being a party to the European Convention on 
Human Rights and having recognized the jurisdiction of 
the ECtHR, must ensure that its domestic law, including 
the Constitution, is interpreted in a manner compatible 
with international obligations and consistent with the 
principles of the rule of law.

This discussion indicates that determining the bal-
ance between the sovereignty of the national legal sys-
tem and the need for its integration into the internation-
al legal system lies in the legal orientation of the system 
on natural law. Accordingly, the approach of conformal 
interpretation, which is voluntarily adopted by the Con-
stitutional Court of Ukraine, ensures that Ukraine’s in-
ternational obligations are taken into account when 
providing constitutional guarantees, thereby contribut-
ing to the protection of the fundamental rights and free-
doms of citizens. This approach can be considered the 
most justified, as it reflects Ukraine’s efforts to ensure 
high standards of human rights protection, while pre-
serving the principles of national sovereignty. 

CONCLUSIONS
In summary, the consolidating influence is characteris-
tic of law enforcement practice. At the same time, con-
solidation always takes place in the light of certain legal 

1 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
2 Ibidem, 1996. 
3 Ibidem, 1996. 
4 Ibidem, 1996. 

challenges, and therefore precedents guarantee the  
constant modernization of legal regulation of pri-
vate-law relations and are the basis of law-making. 
Modern technologies not only change the paradigm in 
the economy and society, but also place new demands 
on the legal system. In this context, judicial precedent 
acts as a key tool of law-making and adaptation of legal 
regulation to modern needs, which ensures stability and 
progress in the field of private law. The precedent type 
of judicial practice, which is becoming widespread in 
Ukraine, crystallizes the gradual adoption of the prec-
edent method, the value of which is in promoting the 
development of traditions. This process leads to the for-
mation of a new perspective on the understanding of an 
authoritative court decision as a precedent for applica-
tion in judicial practice, as well as as a basis for the fur-
ther development of legal doctrine.

At the same time, the transformation of a court de-
cision into a precedent is not limited to teaching a spe-
cific legal position. This process also contributes to the 
formation of a legal culture in society and reflects the 
ability of the judicial system to adapt to new challenges 
and develop, taking into account the fundamental prin-
ciples of the rule of law. Decisions of the Constitutional 
Court of Ukraine have a significant impact on the devel-
opment of private law in the country, as they determine 
the fundamental principles of the legal system, estab-
lishing parameters for the interpretation and applica-
tion of laws, which is important for compliance with the 
principles of the rule of law and the predictability of le-
gal relations. The Constitutional Court of Ukraine acts 
as the highest body of constitutional jurisdiction, which 
ensures compliance with the Constitution and protects 
the fundamental rights and freedoms of citizens. The 
Supreme Court acts as a guarantor of compliance with 
the principles of private law, making decisions on issues 
related to property, contractual relations, civil liability 
and other key aspects of private law. Its solutions help 
adapt legal regulation to modern realities and the ba-
sic dynamic needs of economic development, as well as 
ensure the protection of the rights and interests of indi-
viduals and legal entities. Such decisions are designed 
to form unified approaches to the interpretation of legal 
norms, taking into account modern challenges and the 
dynamics of the development of social relations, and 
serve as the basis of law-making. 

In its approach to resolving disputes in the field of 
private law, the European Court of Human Rights follows 



Tsvigun

Law, Policy, Security, 2024, Vol. 2, No. 1 71

a broad interpretation of the Convention on Human 
Rights, especially with regard to the concept of “private 
life”. The ECtHR believes that the right to private life cov-
ers the ability of a person to interact with the outside 
world, including building interpersonal relationships. 
This broad interpretation allows for the protection of var-
ious aspects of personal freedom and self-expression, 
based on the understanding that private life is not limit-
ed to intimate or domestic aspects, but also encompass-
es interaction with society and the state. The discussed 
key issues of the role of precedent and its influence 
on the development of private law can be considered 

through the prism of the search for new approaches in 
the field of legal system development. This involves the 
possibility of finding and researching historical aspects 
of precedent in Ukrainian legal culture, as well as fore-
casting strategies for the development of private law to 
modern international trends and innovative changes.
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Вплив прецеденту на розвиток українського приватного права

Анотація. Актуальність дослідження обумовлена пошуком гнучкого правового механізму, який сприяв 
би розвитку приватного права під впливом технологій. Використання прецеденту як джерела права може 
створити можливості для формування такого інструменту, який не порушуватиме традиції континентального 
права, але розширить горизонти думок під впливом сучасних та майбутніх інновацій. Метою дослідження 
стало визначення місця та ролі прецеденту в правовій системі України та його вплив на розвиток 
приватного права. Дослідження базується на комплексному підході, який включає в себе кілька основних 
методів, а саме: методи аналізу та синтезу, системно-структурний, формально-логічний та метод правової 
герменевтики. У статті висвітлено роль прецеденту у розвитку приватного права України. Розглянуто вплив 
рішень Конституційного Суду України, Верховного Суду та Європейського суду з прав людини на правову 
систему країни, особливо в контексті процесів євроінтеграції та постійного розвитку правових стандартів. 
Висвітлено, як формуються та застосовуються правові норми в українському правосудді, а також як судові 
рішення впливають на юридичну практику та законодавчий процес. Зазначено, що рішення Конституційного 
Суду України, Верховного Суду та Європейського суду з прав людини відіграють ключову роль у формуванні 
правової доктрини і практики в Україні. Підкреслено, що в Україні існує форма прецедентного права, 
характер якого відрізняється від класичного розуміння прецеденту в англосаксонських системах. Рішення 
Верховного Суду можна вважати континентальною формою правозастосовного прецеденту, хоча вони 
формально не мають статусу прямо обов'язкових прецедентів. Це дозволяє стверджувати, що прецедентне 
право у своїй українській моделі функціонує та орієнтоване на розвиток правової системи, основна роль 
якої полягає у формуванні єдиної та ефективної юридичної практики. Підсумовано, що розвиток технології 
не лише змінюють парадигму в економіці та суспільстві, але й ставлять нові виклики перед правовим 
середовищем. У цьому контексті судовий прецедент виступає важливим інструментом адаптації правового 
регулювання до сучасних реалій, забезпечуючи стабільність та прогрес у сфері приватного права. Результати 
дослідження можуть бути використані для подальших наукових розробок у сфері розбудови приватного 
права, спрямованих на розвиток нових правових концепцій та інструментів, а також для застосування у 
правозастосовчій практиці 

Kлючові слова: судове рішення; Верховний Суд; Конституційний Суд; Європейський суд з прав людини; 
прецедентне право; англо-саксонська правова система; континентальна правова система

https://orcid.org/0000-0002-1284-4193


LAW, POLICY AND SECURITY

Scientific Journal

Volume 2, No. 1. 2024

Founded in 2023
Published twice a year

Managing Editor:
O. Shymko

Editing English-Language Texts:
S. Vorovsky, К. Kasianov

Desktop Publishing:
K. Pylypenko

Format 60*84/8
Сonventional printed pages 8.6

Circulation 100 copies

Editors Office Address:
West Ukrainian National University

46009, 11 Lvivska Str. Ternopil, Ukraine
E-mail: info@lpas.com.ua

https://lpas.com.ua/

https://lpas.com.ua/

